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STATEMENT OF THE CASE

A hearing was conducted on June 25, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on April 14, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order, subject to a minor amendment to the stipulation

concerning the end of the claimant’s healing period, as well as adding an additional

issue by agreement of the parties as set out further below.  A copy of the

Prehearing Order was introduced, without objection, as “Commission’s Exhibit 1.”
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During the prehearing conference, it was stipulated that the

employee/employer/insurance carrier relationship existed at all relevant times,

including July 7, 2009; that the claimant earned sufficient wages to entitle him to

compensation rates of $327.00 per week for temporary total disability and $245.00

per week for permanent partial disability; that the claimant’s healing period ended

on September 7, 2009; and that the respondents had controverted the claim in its

entirety for purposes of attorney’s fees.  At the hearing, the parties agreed that the

claimant was actually released to return to work by the treating surgeon, Dr. James

Arthur, on August 31, 2009, but did not actually return to work until September 7,

2009.

By agreement of the parties, the primary issue presented for determination

concerned compensability of the claim.  If overcome, claimant’s entitlement to

associated benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable back

injury arising out of and during the course of his employment with Hot Springs

Excavating Company which was the result of a specific incident identifiable in time

and place of occurrence on July 7, 2009; that respondents should be held

responsible for all medical and related treatment, together with continued,

reasonably necessary medical treatment; that he was entitled to temporary total

disability benefits beginning July 8, 2009, and continuing through September 6,

2009; and that a controverted attorney’s fee should attach to any benefits awarded.
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 During the prehearing conference, the claimant’s attorney specifically reserved

entitlement to permanent disability benefits in the event compensability was

overcome.  However, at the hearing, it was pointed out that the claimant’s primary

treating physician, Dr. James Arthur, had assigned a five percent (5%) permanent

impairment rating and claimant requested that the impairment rating be awarded if

compensability was overcome.  Respondents had no objection to the inclusion of

this additional issue.

The respondents contended that the claimant did not sustain an injury as the

result of a specific incident on July 7, 2009, while maintaining that the claimant’s

physical condition and need for treatment pre-existed the alleged injury and was

unrelated to any job-related incident.  Respondents further contended that it did not

receive any notice of an alleged injury until July 14, 2009, and would not be

responsible for any benefits prior to said date.  Respondents further asserted that

if compensability was overcome, that it was entitled to a credit or offset for any

benefits which might have been previously paid pursuant to A.C.A. §11-9-411.

In addition to the claimant, Lloyd Wynn, Jr., was called as a corroborating

witness.  Chester Shaw was called as a witness by the respondents. The record is

composed solely of the transcript of the June 25, 2010, hearing containing

numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained a compensable back injury arising out of and

during the course of his employment with Hot Springs Excavating Company

which was the result of a specific incident on July 7, 2009.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that his need for medical treatment, including surgery, was

causally related to a work-related injury.

DISCUSSION

This claim turns entirely on the claimant’s credibility.  There is no

corroborating evidence, whatsoever, to substantiate the claim.  A claimant’s

testimony is never considered uncontroverted.  Lambert v. Gerber Products Co., 14

Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303,

879 S.W.2d 457 (1994).   The testimony of an interested party is always considered

to be controverted.   Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d
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84 (1998).

As will be set out further below, the record in this claim is replete with

inconsistencies and contradictions.  There are substantial contradictions between

the testimony of the claimant and the testimony of Chester Shaw.  Mr. Shaw is the

retired owner of the respondent-employer company.  The claimant was working on

Mr. Shaw’s property at the time of the alleged injury.  It is undisputed that the

claimant was performing employment related services on the property of Chester

Shaw on July 7, 2009.  The claimant has worked for the respondent as a heavy

equipment operator since 1991.  His duties consist of running various types of

heavy  equipment  such as trackhoes, bulldozers, road graders, backhoes, and

front-end loaders, used to perform dirt work and clear timber.  Again, on July 7,

2009, the claimant was performing excavating work for the respondent on the

personal property belonging to Mr. Shaw.  He describes the alleged work-related

incident, as well as his subsequent course of conduct and initial medical treatment

as follows:

A     I was on an incline clearing brush and stuff that had already been cut down by
these loggers, and I was rolling it to get the dirt – I was running a D-5 dozer, and I
was rolling it to get the dirt out of it.  Once I get the dirt out, well then I leave it to
where I think it should be until I get another pile, and I push it to another brush pile
to burn it later.  While I was on this incline, I come down in reverse.  Of course, I’ve
got my mirror to look in the brush, but it was so growed up I couldn’t see nothing,
you know.  I hit a stump in reverse, and It was just kind of a stop.  Well, it was a
stop, a dead stop.  I felt something in my back.  I’ve never been stabbed or
anything, but it felt like a sharp pain, like a knife sticking in my back.  So I shut the
machine down, got off of it, and kind of stood there and made sure that I wasn’t bad
hurt, because through my years of running heavy equipment, you know, I’ve had
aches and pains and stuff, just normal stuff from running equipment.  But I’m getting



-6-

older now and I thought I had really hurt myself, and then I thought, “Well, I can’t
just up and go home because I don’t get paid.  I can’t pay my bills.”  You know, that
all ran through my head.  I’ve got my kids, my family to think about.  So I went and
got my trackhoe, and I dug the stump up and put it with the pile of brush that I rolled
to get the dirt out of.

Q     Did you finish that day?

A     Oh, yeah, yeah.  Yeah, I’ve got no choice.

Q     What did you do when you got home?

A     Well, I took aspirin, took a heating pad to my back, you know, and I laid down
and went to sleep and went to work the next morning.

Q     How did you feel the next morning?

A     Not real good.  The following days after that it seemed like it progressed into
something worse.

Q     Did you report the injury the day it happened?

A     No, ma’am.

Q     Why not?

A     My stupidity, actually, I guess, because I’ve run heavy equipment all my life, for
35 years now, since I was 18, 19, somewhere in there, and I just didn’t figure it
would hurt me that bad.  I figured it would go away.

Q     Okay.  When did you realize that it wasn’t going away and that you were hurt
that bad?

A     It was like Friday morning.  I couldn’t hardly move.  I got out of bed and it was
terrible pain.

Q     How much after July 7th was that?

A     Let’s see, it was on a Tuesday evening when I got hurt.  Well, it was the
following Friday morning.  So it would be the 7th, 8th, 9th – it was the 10th.

Q     Well, we’ve got some records here July 13th with Dr. Gross [sic] and –
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A     Well, now, Friday morning –

Q     Okay.

A     – I got so bad –

Q     All right.

A     – that I called my Dr. Gross [sic].  He wasn’t in.

Q     Okay.

A     And the nurse practitioner said, “Well, we’ve got something for pain that we’ll
give you and see if it will work for the weekend,” because nobody was coming in
until Monday.

Q     So that’s July 10 that you did that?

A     Yes, ma’am.

Q     Okay.

A     Well, it was the 7th, 8th, 9th, 10th, right.

Q     Okay.

A     So me and my wife went over there that evening and picked up the pills, and,
of course, I started taking them immediately trying to get rid of my pain.  It didn’t
work.  The whole weekend I stayed in bed.  It just kept getting worse, kept getting
worse, and I didn’t want to bother nobody, so I didn’t call my bosses or none of that
stuff.  You know, it’s the weekend and I don’t want to bother people.  I’m not going
to bother people unless I just have to.

Q     So then what happened?

A     So Monday morning I called my doctor and he still wasn’t in, and I got to see
a practitioner.  I don’t remember her name, though.

Q     Would that be Jacqueline Laper?

A     Maybe it was Tuesday – Jacqueline?
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Q     Jacqueline Laper?

A     That sounds familiar.

Q     Okay.  Well, there is a record of you seeing her July 13th.

A     Right, she was the one that I told the accident to the first time.

Q     Okay.

A     And she wrote everything down that I said.  (Tr.10-14)

Chester Shaw was called as a witness by the respondents.  Mr. Shaw owns

eighty (80) acres of land on which the claimant was working on July 7, 2009.  Mr.

Shaw denied that the claimant was running a bull dozer on July 7, 2009.  Mr. Shaw

also maintained that timber work had been performed by some loggers

approximately four (4) years earlier and that there were no stumps on the property

at the time the claimant was moving what he described as brush.  Mr. Shaw

specifically denied that there were any stumps on his property on July 7, 2009.  He

indicated that if the claimant were required to remove a stump, as described, that

it would leave a large hole on his property.

I did not find Mr. Shaw to be a credible witness.  Conversely, I found the

claimant to be a credible witness.  In fact, Lloyd Wynn, the vice-president of Hot

Springs Excavating, and the claimant’s immediate supervisor, testified that he had

always found the claimant to be a truthful individual.  I found the claimant’s

testimony concerning backing into a stump to be credible.  I believe that the

claimant, in fact, removed a stump from Mr. Shaw’s property.  In my opinion, any
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qualified excavator would not leave a hole on the property after removing a stump.

The claimant described performing dirt work so that a hole would not be left where

the stump was removed.  The claimant’s testimony was credible.  However, the

balance of the claimant’s case in chief contains other inconsistencies and

contradictions which causes the claim to fail.

The claimant was initially examined and treated by Jacqueline Laper, an APN

for Dr. Diane K. Bodemann and Dr. Andrew J. Grose.  Nurse Laper first examined

the claimant on July 13, 2009, at which time she obtained the following history:

7/13/09:     CHIEF COMPLAINT/HISTORY OF PRESENT ILLNESS:
A 52 year-old male who comes in today with complaints of
excruciating left hip pain.  His symptoms started about a week and a
half ago.  He is a heavy equipment operator and he started feeling a
little discomfort in the hip but it has progressively gotten worse.  He
cannot find any relief in any position, laying, sitting, regardless.  He
even puts pillows underneath the knees and between the legs and he
still has no relief.  The pain increases with any movement or if he tries
to put any weight on the left leg.  There is no history of any injury.
Apparently, he’s been having intermittent numbness in his left hand
and foot since 12/08.  At one point the symptoms had improve [sic],
but his wife informs me that they never completely went away.  There
has been no loss of bowel or bladder function.  (Cl. Ex. A,
p.1)(Emphasis Supplied)

Thereafter, the claimant was examined by additional medical providers

without giving any history of a specific work-related incident.  It must be noted that

the claimant did not even report a work-related incident to his employer until after

he was hospitalized and a MRI diagnosed his injury as a herniated disc at which

time he called his supervisor, Mr. Wynn, and reported the alleged incident described

above.  (Resp. Ex. B, p.2)
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The claimant’s course of conduct is inconsistent with his current claim.

Specifically, the record reflects that the claimant saw his employer subsequent to

the alleged work-related incident without reporting either the incident or an injury to

his employer.  Even if the incident occurred, which is not conceded herein, it would

require sheer speculation and conjecture to attribute the claimant’s need for

treatment and disability to a July 7, 2009, incident rather than his pre-existing

condition.  Conjecture and speculation, however plausible, cannot  supply the place

of proof.  Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155

(1979); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

Lloyd Wynn, claimant’s supervisor, was called as a witness by the claimant.

The claimant’s alleged injury occurred on Tuesday, July 7, 2009.  The claimant saw

Mr. Wynn on Thursday, July 9, and failed to report a work-related injury at that time.

The claimant’s course of conduct and failure to voice his injury is inconsistent with

the claim.  (Tr.47)

Although I did not find Chester Shaw to be credible concerning his testimony

that there were no stumps removed from his property during July, 2009, he did have

daily contact with the claimant during the time the claimant performed work on his

land.  Mr. Shaw testified that although the claimant did not report an injury to him

(which is undisputed) he observed the claimant having experiencing physical

problems on July 9, 2009.  Mr. Shaw maintained that when he questioned the
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claimant, he reported taking aspirins all the time for what the claimant explained

was a disease that his father experienced, which indicates a pre-existing condition.

(Tr.64-65)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of
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proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the claimant has failed to prove, by a preponderance of the evidence,

that he sustained an injury arising out of and during the course of his employment

which was caused by a specific incident identifiable in time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that the claimant has failed to prove that he sustained

a work-related injury.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


