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Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro, Arkansas.

Respondents represented by Mr. Jarrod S. Parrish, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted March 26, 2010, to determine whether the claimant

sustained a compensable injury to his right leg as the result of a motor vehicle

accident occurring on December 17, 2008.

A prehearing conference was conducted in this claim on February 10, 2010,

and a Prehearing Order was filed on February 11, 2010.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection,  as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant

times, including December 17, 2008; that the claimant sustained an admitted
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compensable injury to his left hand on said date; that the claimant’s average weekly

wage was sufficient to entitle him to compensation rates of $331.00 per week for

temporary total disability and $248.00 per week for permanent partial disability; that

the claim was treated as a medical only claim and that respondents paid all

appropriate medical related to the left hand; and that respondents controverted

compensability of a right lower extremity claim in its entirety.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a compensable right lower extremity injury as

the result of the admitted motor vehicle accident of December 17, 2008.  If

answered affirmatively, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that as the result of his work-related motor

vehicle accident, he developed cellulitis as a result of trauma to his right lower

extremity; that respondents should be held responsible for all medical and related

treatment to the right lower extremity; that he was entitled to approximately eight (8)

weeks of temporary total disability following the accident, at which time he returned

to work for the employer herein; and that a controverted attorney’s fee should attach

to any benefits awarded.

The respondents contended that the claimant did not sustain a compensable

right lower extremity injury as a result of the accident; that the claimant’s need for

treatment was associated with pre-existing and underlying conditions and not the
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result of any acute injury from the accident.  Respondents further contended that

the medical documentation did not support a causal connection between the

claimant’s need for treatment to his right lower extremity and the accident.

The claimant testified in his own behalf.  Dale Stanley Fercho testified on

behalf of the respondents by telephone deposition.   The record is composed solely

of the transcript of the March 26, 2010, hearing containing volumes of exhibits,

together with the deposition of Mr. Fercho which was introduced as “Respondent’s

Exhibit C” and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained an injury to his right lower extremity as the result

of the December 17, 2008, work-related motor vehicle accident.

4. The claimant has failed to prove, by a preponderance of the evidence, that
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his cellulitis, need for treatment, and disability are causally related to an

injury sustained while working for Dancor Transit, Inc.

DISCUSSION

The record in this claim is simply replete with inconsistencies and

inconsistencies and contradictions.  As reflected by the stipulations, it is undisputed

that the claimant was involved in a work-related motor vehicle accident on

December 17, 2008, at which time he reported an injury to his left hand.  Many

other relevant facts are, likewise, undisputed.  Specifically, it is undisputed that the

claimant did not initially make any complaints of physical problems other than

concerning his left wrist.  It is undisputed that the claimant has had prior episodes

of cellulitis and/or phlebitis.  It is undisputed that subsequent to the claimant’s motor

vehicle accident, he developed swelling in his right lower extremity which was

diagnosed as cellulitis.  Although the claimant initially only reported a left hand

injury at the time he filled out an incident report with the employer, he later

attempted to attribute the development of the cellulitis to the motor vehicle accident.

At least one medical provider, Dr. James Fletcher, attributed the claimant’s cellulitis

to the motor vehicle accident as reflected by his report dated January 15, 2009,

which states:

To Whom It May Concern:

Mr. Robert Wilkey (DOB 1/09/1954) is my patient at the NEA Baptist
Wound Care Center.  I am treating him for the injury to his right lower
leg which is the result of a complication related to his motor vehicle
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accident last month.  I examined Mr. Wilkey during his acute
hospitalization and have continued his outpatient follow up.  I have
discussed his case with the other consulting physicians who cared for
him in the hospital and they all agree that the cellulitis and resultant
ulceration of the leg are related to this initial injury.  He had pain and
swelling in the right calf soon after the accident, with the edema and
stasis he was set up for infection and the resultant ulceration.  (Cl. Ex.
A, p.30)

Dr. Fletcher subsequently responded to an inquiry dated October 29, 2009,

from claimant’s attorney in which he offered a medical opinion, based on medical

history, clinical evaluation, medical treatment, and review of diagnostic tests and

medical records that the motor vehicle accident that occurred on December 17,

2008, represented the major cause of claimant’s acute cellutlitis condition.  (Cl. Ex.

A, pp.34, 37)

First, as will be set out further below, I am persuaded that Dr. Fletcher did

not have copies of the claimant’s prior medical records at the time he offered his

opinion concerning causation.  Dr. Fletcher’s opinion was not stated with

reasonably medical certainty as required under our Act.  Finally, as will be

discussed below, major cause is not a requirement to establish compensability of

an injury caused by a specific incident identifiable in time and place of occurrence.

The claimant’s course of conduct, prior medical history of cellulitis, as well as a

review of the record as a whole, does not support a right lower extremity injury

arising out of and during the course of the motor vehicle accident.

The claimant, Robert Wilkey, was working for Dancor Transit at the time of
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the within hearing.  The claimant was employed as a truck driver.  The claimant has

worked for the employer for seven (7) years.  Again, it is undisputed that the

claimant was involved in a work-related motor vehicle accident on December 17,

2008.  The claimant was delivering a load of freight from Jonesboro to Memphis.

The claimant reported that the roads were covered with ice and sleet from a recent

storm.  While driving through Trumann, Arkansas, another driver in an SUV lost

control of his vehicle, forcing the claimant to lock his breaks to avoid a more serious

collision.  The other vehicle was knocked over on the shoulder of the road and the

claimant’s truck and trailer spun completely around and came to a halt in the

median.  The motor vehicle collision report by the Arkansas State Police reflected

only property damage with no report of injury.  The claimant stated that he was

required to take a mandatory drug screen on December 17, 2008, but did not

require medical treatment at that time.  On the following day, December 18, 2008,

the claimant reported pain in his left hand and arm, apparently from gripping the

steering wheel during the collision, at which time he was referred to the company

physician, Dr. Michael Lack.  Dr. Lack took x-rays, prescribed a wrist brace, and

over-the-counter medication, Aleve, and released the claimant to return to work.

(Cl. Ex. A, pp.2-5)(Resp. Ex. A, p.10)

The claimant did not relate any physical problems involving his right lower

extremity when he obtained medical treatment from Dr. Lack.  In fact, the claimant

returned to work for the employer herein.  The claimant stated that his right leg
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started swelling during the evening of December 18, 2008, and that he next saw Dr.

Arnold Gilliam, his family physician, on December 19, 2008.  However, there are no

medical records whatsoever that the claimant saw Dr. Gilliam on December 19,

2008.  The record reflects that the claimant subsequently reported problems with

his right leg to Dr. Gilliam on December 22, 2008, at which time he was diagnosed

with cellulitis.  There is no history of any job-related injury contained in Dr. Gilliam’s

December 22, 2008, clinic notes.  As reflected by the deposition of Dale Fercho, the

Director of Safety, Human Resources, and Risk Management for the employer at

the time of the claimant’s admitted injury on or about December 22, 2008, the

claimant did claim that the swelling in his right leg was related to the December 17,

2008, motor vehicle accident at which time the employer sent the claimant back to

its company doctor, Dr. Lack.  Dr. Lack examined the claimant on December 23,

2008.  Dr. Lack noted that the claimant had seen Dr. Gilliam on December 22, and

that Dr. Gilliam gave the claimant an antibiotic shot and also a prescription for

antibiotics.  Dr. Lack also noted that the claimant had been diagnosed twice before

with cellulitis.  He pointed out that the claimant was offered an ultrasound by Dr.

Gilliam which the claimant refused because “he could not afford it.”  Dr. Lack opined

that the claimant’s right leg problems  were unrelated to the work-related incident.

(Cl. Ex. A, pp.7-10)(Resp. Ex. C)

The claimant was hospitalized on December 24, 2008, for ten (10) days to

treat his phlebitis and/or cellulitis.  The claimant’s primary treating physician during
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his hospitalization was Dr. James Fletcher with the NEA Wound Care Center.

Following the claimant’s release from the hospital, he continued to receive follow-up

treatments at home.  The claimant testified that he was able to return to work

approximately four (4) weeks after his release from the hospital.  The claimant in

fact returned to work for the employer herein where he has continued working

through the date of the within hearing.  It must be pointed out that at the prehearing

conference, the claimant contended that he was entitled to approximately eight (8)

weeks of temporary total disability following the motor vehicle accident.  Although

the exact dates were not clearly identified at the hearing, because compensability

is herein denied, the issue of claimant’s entitlement to temporary total disability

becomes moot.

On cross-examination, it was pointed out that the claimant had experienced

at least eight (8) prior episodes of swelling in his lower extremities which were

discovered after this claim was filed.  The history of the claimant’s prior episodes

were apparently never disclosed to Dr. Fletcher who treated the claimant during his

hospitalization.  (Resp. Ex. A, pp.1-13)

On further cross-examination, the claimant acknowledged that there was not

a break in the skin of his right leg following the motor vehicle accident.  Further,

there is no evidence of any bruising or trauma to the right leg.  There was no report

of injury given to the State Police at the time of the accident.  At the time the

claimant filed an incident report, the only injury reported was the left hand.  Dr.



-9-

Gilliam’s office visit on December 22, 2008, was paid by health insurance.   Dr.

Gilliam, the claimant’s family physician, has treated the claimant for a number of

physical problems, including, but not limited to diabetes. The first patient history

given to Dr. Gilliam concerning the motor vehicle accident was January 5, 2009,

almost three (3) weeks following the incident.  (Cl. Ex. A, p.23)

Prior to the hearing in this claim, respondents submitted the claimant’s

medical records to Dr. William J. Lagaly for an opinion concerning the cause of

claimant’s cellulitis.  His February 10, 2010, report is set out in its entirety below:

February 23, 2010

Retention Management Services

10816 Executive Center Drive

Suite 203

Little Rock, AR 72211

Re: Mr. Robert Wilkey (AWCC #F812577/Claim # 20-080121)

DOI: December 17, 2008

To whom it may concern:

I have been asked to review the medical records of Mr. Wilkey
regarding his diagnosis of cellulitis in the right leg, and if the MVA he
was involved in on December 17, 2008 was the major cause of his
acute cellulitis.  I have reviewed the medical records sent to me
dating from March 5, 2002 through January 2, 2009, including his
hospital stay with admission date December 24, 2008.
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Mr. Wilkey first has had swelling of his legs since July of 202, with
documented evidence of “phlebitis” treated with antibiotics and leg
elevation, on July 9, 2004.  An ultrasound done at that time was found
to be without DVT.  A follow up visit two days later diagnosed him with
cellulitis, and he was given a shot of Rocephin and instructed to
continue elevation of his legs for edema control.

He has had repetitive problems with cellulitis/phlebitis, requiring
antibiotics and other medical treatments, documented in office visits
dated January 5, 2005, April 14, 2006, and August 29, 2007, and all
prior to his MVA on December 17, 2008.

The police report on December 17, 2008 claimed no injury at the time,
although he was seen on December 18, 2007 with complaint of left
hand/wrist pain, and was diagnosed with a contusion from the MVA.
He had no complaint of leg injury, swelling, pain or other concerns at
either time.

He developed swelling and redness, with diagnosis being made on
December 22, 2008, and ultimately was hospitalized on December
24, 2008 for definitive treatment of the cellulitis.  He responded
favorable to treatment and was discharged on January 2, 2009.

Additional health concerns he has include Type 2 diabetes mellitus,
venous insufficiency, and morbid obesity, per his records,
complicated by a sedentary lifestyle.  All of these coexisting risk
factors make him likely to get recurrent cellulitis.

As a would care physician I see cellulitis frequently, and while it may
be initiated by trauma (sprains, strains, cuts, etc.), it is often simply a
result of chronic edema, poor circulation, and other medical risk
factors, as I believe his to be.  It is clear that the condition has been
pre-existing for many years prior to the accident, and given the lack
of evidence of acute injury at the time of the accident, I can only
conclude that the MVA played little, if any, role in the development of
his cellulitis.

Should new information become available to me, I reserve the right
to alter my opinion accordingly, and should you have any questions
please feel free to contact me at 501-520-2099.
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Sincerely, 

William J. Lagaly, D.O.
(Resp. Ex. A, pp.40-41)

 ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2007) defines “compensable injury”

as “[a]n accidental injury causing internal or external physical harm to the body ...

arising out of and in the course of employment and which requires medical services

or results in disability or death. An injury is “accidental” only if it is caused by a

specific incident and is identifiable by time and place of occurrence. Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). The phrase

“arising out of the employment” refers to the origin or cause of the accident, so the

employee is required to show that a causal connection exists between the injury

and his employment. Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d

879 (1985). An injury occurs “in the course of employment” when it occurs within the

time and space boundaries of the employment, while the employee is carrying out

the employer's purpose, or advancing the employer’s interest directly or indirectly.

City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).   Under the

statute, for an accidental injury to be compensable, the claimant must show that he

sustained an accidental injury; that it caused internal or external physical injury to

the body; that the injury arose out of and in the course of employment; and that the

injury required medical services or resulted in disability or death.  Id.  Additionally,
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the claimant must establish a compensable injury by medical evidence, supported

by objective findings as defined in §11-9-102(16).  Medical opinions addressing

compensability must be stated within a reasonable degree of medical certainty.  

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  The injured party

bears the burden of proof in establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a preponderance of the

evidence.  See, Ark. Code Ann. §11-9-102(4)(E)(i)(Repl. 2007); Clardy v. Medi-

Homes LTC Servs., 75 Ark. App. 156, 55 S.W.3d 791 (2001).

Clearly, the claimant had pre-existing phlebitis and/or cellulitis.  In the event

the claimant maintains that the right leg injury was an aggravation of his pre-

existing condition, his claim must fail.  An aggravation is a new injury resulting from

an independent incident.  See, Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  Because an aggravation is a new injury with an independent

cause, it also must meet the requirements for a compensable injury.  See, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  Therefore, it is

claimant’s burden to establish his compensable injury by medical evidence that is

supported by objective findings.  See, Ark. Code Ann. §11-9-102(5)(D)(Repl. 1996).

Objective medical findings are “those findings which cannot come under the

voluntary control of the patient.”  Ark. Code Ann. §16(A)(i).  Further, pursuant to

section 11-9-102(E)(ii), the claimant has the burden to prove, by a preponderance

of the evidence, that his injury is the major cause of his disability or need for
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treatment.  Finally, medical opinions addressing compensability and permanent

impairment must be stated within a reasonably degree of medical certainty.  See,

Ark. Code Ann. §11-9-102(16)(Repl. 2007).

There is conflicting expert medical opinion addressing causation.  I found the

opinion by Dr. Lagaly to be more persuasive than the opinion of Dr. Fletcher.

Specifically, there is no credible evidence that Dr. Fletcher was provided the

claimant’s medical records and history of pre-existing cellulitis dating back to 2002.

Accordingly, his medical opinion is of little probative value.  As previously noted, the

record is replete with inconsistencies and contradictions.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.
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App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a right lower extremity injury as the result of the motor vehicle accident

on December 17, 2008.  Accordingly, the within claim is hereby respectfully denied

and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


