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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F604492

REGINA WHITLEY, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC., 
EMPLOYER                                         RESPONDENT NO. 1 
    
CLAIMS MANAGEMENT, INC., 
THIRD PARTY ADMINISTRATOR                        RESPONDENT NO. 1

DEATH &PERMANENT TOTAL DISABILITY 
TRUST FUND                                       RESPONDENT NO. 2

OPINION FILED JULY 19, 2010 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick,” 
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents no. 1 were represented by The Honorable Curtis L.
Nebben, Attorney at Law, Fayetteville, Arkansas.

Respondent no. 2 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King waived
participation in the hearing.  

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 19,

2010, in Mountain Home, Arkansas.  A Prehearing Telephone

Conference was held in this matter on April 19, 2010.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,
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either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

 2.  The employee-employer-carrier relationship existed at

all relevant times, including April 16th or 19TH, 2006.

 3.  The claimant sustained a compensable back injury.

 4.  Respondents no. 1 have accepted and paid a 7% whole

body impairment rating for the claimant’s compensable back

injury.

      5.  At the time of her compensable injury, the  claimant

was earning wages sufficient to entitle her to a compensation

rate of $104.00 per week for both temporary total disability and

permanent partial disability benefits.

 6.  Claimant reached maximum medical improvement and the

end of her healing period on December 13, 2006.

 7.  At the time of the hearing, the claimant and respondent

no. 1 agreed to stipulate that respondents no. 1 have

controverted this claim for additional benefits in its entirety.

      8.  The claimant and Respondents no.1 agreed to stipulate

that if called as a witness, Mark Brelish, a friend of the

claimant, would corroborate the testimony of the claimant.   

 By agreement of the parties, the issues to be litigated at

the hearing were as follows:
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      1.  Constitutional issues.

      2.  The claimant’s entitlement to permanent and total 

disability, or in the alternative, wage-loss disability.  

benefits.

      3.  Entitlement to reasonable and necessary medical 

treatment, including pain management by Dr. James Hawke.

     4.  Controverted attorney fees.

      The claimant’s and respondents no. 1’s contentions are set 

out in their response to the Prehearing Questionnaire and are

hereby incorporated herein by reference.  Respondent no. 2 defers

to the outcome of litigation.

 Documentary evidence submitted in this case consists of the

hearing transcript of May 19, 2010, the documents contained

therein, the claimant’s Motion to Recuse and Brief in Support

thereof, which has been blue-backed and marked as Claimant’s

Exhibit No. 3, and the claimant’s Deposition of May 7, 2010, which

has been retained in the Commission’s file in its bound form.

      The following witnesses testified at the hearing: Betty

 Caudle, Jean Russell, and the claimant. 

                           DISCUSSION

            Betty Caudle was called as a witness on behalf of the 

claimant.  She essentially agreed that she has known the claimant

for some 30 years.  Ms. Caudle is self-employed, as they have

rental property and some investments. She testified that the
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claimant was her hairdresser.  

     Ms. Caudle agreed that she had the opportunity to see the 

claimant on many occasions prior to her accident of April 16, 2009.

She denied having observed any limitations, pain, problems or

complaints with the claimant prior to her lifting incident.

     She testified that her impression of the claimant when she 

worked as her hairdresser was that she was very energetic, loved

life and was always active. Ms. Caudle testified she and the

claimant rode horses together and went out dancing three or four

times a year prior to April 2006.  She denied that the claimant

ever demonstrated any problems with her back, legs or knees.  

    Ms. Caudle testified that she has had the opportunity to

continue to see the claimant on a regular basis since her April

2006 injury.  She testified:

Q. Tell us what you've observed since that injury.

A. She has a very hard time getting around.

Q. Tell me what you mean by that.

A. Well, she has a hard time walking.  She can't stand for
very long and she seems to be in pain most of the time.

Q. Okay.  When you say "she seems to be in pain," understand
that we understand what you're saying, but that's really a
conclusion.  What's important for Her Honor is for you to give
her a picture, a word picture, if you will, of what you see
and observe that convinces you that she is in pain.

A. Well, she can't walk without a cane and she limps when
she's using the cane.

Q. All right.
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A. And has a hard time walking.

Q. Have you noticed a change in her personality since this
injury in April of '06?

A. Well, with the pain, she's not near as energetic and
cheerful as she used to be.

  

     Ms. Caudle admitted that the claimant was overweight before

she had her injury of April 2006.  However, she denied that it ever

impaired the claimant or kept her from doing anything.  She

testified that even with the weight, the claimant was very

energetic.  According to Ms. Caudle, the claimant now has a hard

time with just walking and everyday activities.  

     She testified that prior to her injury, the claimant was a

very good housekeeper, everything was clean and tidy.  However, Ms.

Caudle testified that since her injury, the claimant has had a hard

time doing anything, namely, her housecleaning.  

      On cross examination, Ms. Caudle testified she would see the

claimant on a weekly basis when she was doing her hair.  According

to Ms. Caudle, she also saw the claimant for non-hair activities,

maybe once a month.  

      She testified that within the last year or so, she has 

seen the claimant every two or three months.  Ms. Caudle admitted

that she is not aware of what limitations any doctor, physical

therapist or any other person has given the claimant.  However, she

admitted that she was aware that the claimant has a heart problem,

and an aneurysm.  
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     Jean Russell was called as a witness on behalf of the 

claimant.  She became acquainted with the claimant through her

beauty shop.  Ms.  Russell was one her operators and a customer,

for approximately twenty-five years.

    She denied that prior to April 2006, she ever observed the

claimant having any kind of physical problems, difficulties or

limitations, in sitting, standing or walking.  

     Ms. Russell testified that prior to the claimant’s injury, 

she was a very active person.  According to Ms. Russell, after her

husband died, she was having problems meeting her bills, so she

went to work at Walmart, part-time.  She denied having ever

observed the claimant ever complain of pain of the back, knees or

leg prior to the lifting incident. Ms. Russell essentially

testified that prior to her injury, the claimant was heavy. 

     According to Ms. Russell, after her injury, the claimant was

no longer at the shop.  She essentially testified that after the

April 2006, incident, she saw the claimant at Walmart, riding in

the electric cart.  However, after the claimant’s injury, Ms.

Russell testified that she would talk to the claimant on the phone,

usually every week or every two weeks.   

     Ms. Russell testified that prior to the claimant’s injury, 

she never observed anything when she was dancing that would

indicate she was limited.

     On cross examination, Ms. Russell testified that she has not
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personally seen the claimant in the last couple of years.  She

stated that she works as a caretaker for a lady in Harrison.

She testified that after the claimant hurt her back, she had a

heart attack.  However, Ms. Russell was not aware that the claimant

had an aneurysm.       

     Ms. Russell admitted that basically since the claimant closed

her shop, she has not seen her much in person.  She further

admitted that everything she knows about the claimant since her

accident, has been what she has told her over the phone.        

     The claimant gave testimony during the hearing.  At the time

of the hearing, the claimant was 60 years old.  She completed the

ninth grade.  According to the claimant, she dropped out of school

to stay home to help out her mother because she was not doing well

at home.  She denied having obtained her GED.  

     She testified that prior to going into the beauty shop 

business, she worked at Levi Strauss a couple of years.  The

claimant testified that her job duties at Levi entailed hemming hip

pockets.  She further testified that she previously worked at

Harrison Furniture. According to the claimant, there she

highlighted, wherein she basically touched up furniture after it

had gone through the factory’s sprayer.

    The claimant agreed that she has seen Drs. Blankenship and

Tuck, both of whom have indicated that they are unable to perform

surgery on her due to her weight and because she was a smoker.
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However, the claimant testified that she quit smoker two years ago.

     With respect to her weight, she testified that she has gained

weight since the accident, approximately 30 to 40 pounds.  

The claimant testified that prior to the accident, she weighed 210.

As of the date of the hearing, she testified that she weighs 255.

     The claimant testified that she graduated from beauty school

in 1978.  After graduating, she went to work in the mall, for

Sally’s Beauty Salon, and then some six or seven years later she

bought a shop.  She testified that she worked for Sally’s six or

seven years and thereafter purchased the beauty herself.  According

to the claimant, she worked six days a week, sometimes 10, 12, 14,

16 hours a day for a while, until they moved to West Stephenson

Street, which was about 20 years later.

     She testified that she next opened a shop in West Stephenson.

This shop was open five days a week and she worked 14, 16-hour

days.

    Regarding her most recent shop which was in the mall, the

claimant testified that at one time she had a seven-chair salon.

The claimant testified that these people worked on commission,

wherein they received 60 percent.  According to the claimant, she

worked in the mall approximately 20 years.  The claimant agreed

that while working in the mall, she worked approximately 98 hour-

weeks.  She denied any problems, physical, mental or otherwise

working these hours.  The claimant essentially testified that
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because she wanted a life to help her mentally, she went from

working 98 hours a week down to 45 hours a week.   

     The claimant testified that her husband died approximately 

some seven years ago, July 15, 2003.  She agreed that this occurred

the 12th year of her working at West Stephenson.  The claimant

testified she continued working in the shop until 2004 or 2005.  

     According to the claimant, she went to work for Walmart to

keep her sanity and because she did not want to go back to the long

hours in the beauty salon, after losing her son, husband, and

sister.  The claimant testified that her husband died in a car

accident, her son died of pneumonia, and her sister died of cancer.

    The claimant testified:

Q. So it would have been July of '05 that you stopped your
shop which is about two months after this injury at Wal-Mart?

A. Yes, sir.

Q. Were you able to continue the shop for those two months?

A. I tried, but I couldn't stand behind the chair and --

Q. How long could you stand behind the chair before you had
to --

A. Not even long enough to do a haircut.

Q. All right.  So that was just -- you were working part-
time at the beauty shop --

A. Yes, sir.

Q. -- after the injury.

A. Yes, sir.

    She testified that her injury occurred while checking out a
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customer.  The claimant further testified that she injured her back

due to her having to lift a 40 to 50-pound bag of rock salt to scan

it.  She stated that she felt immediate pain across her back, and

then down her leg. 

     The claimant filed an accident report.  She agreed that they

took her to Dr. Armstrong for treatment, which was the same day as

her injury.  She was referred by Dr. Armstrong to Dr. Ceola for

treatment.  According to the claimant, Dr. Ceola did an MRI and

found a herniated disk, for which he offered surgery.  However, the

claimant testified that Dee from Walmart, told her that he was not

an approved doctor, so she would have to see Dr. Blankenship.

     She returned to Dr. Blankenship for treatment.  She saw him

twice.  On the first occasion, he recommended a shot, but she

refused this due to a lady having a bad experience with this.

However, she later agreed to this treatment and did receive the

shot.  The claimant testified that the shot helped for three or

four hours.  

    According to the claimant, during her second visit with Dr.

Blankenship, he told her she needed to lose weight and quit smoking

before he could do surgery.  

     The claimant was unable to recall when the respondents 

started paying her for the 7% impairment.  She agreed that she

exercised her right to a one-time change of physician to Dr.

Rebecca Tuck, a board certified neurosurgeon.  According to the
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claimant, she saw Dr. Tuck on just one occasion.  The claimant

agreed that she had a problem with performing surgery due to her

weight.  She further agreed that this was after she had gained the

35 to 40 pounds.

     She testified that she has tried every diet know to man, but

without any exercise, she loses five pounds and then gain 10

pounds.  The claimant denied that a cane has been prescribed by a

doctor.  However, she maintains that a wheelchair was prescribed.

She testified that it was prescribed two years ago.        

     The claimant stated that Dr. Hawke prescribed the wheelchair

because she went in with cuts all over her arm where she had fallen

in her yard.  She admitted that Dr. Hawke is her family physician.

The claimant testified that he is a board certified pain specialist

podiatrist, as well as a general practitioner.  The claimant

testified that she wants the Commission to approve his treatment

for her.  He has prescribed some medications, morphine and Soma.

The claimant denied that the respondents are paying for any of her

medicines.  

     She testified:

Q. All right.  When you left Dr. Tuck, did she indicate that
you could come back to see her?

A. No, sir, she just told me to see my family physician.

Q. When you left Dr. Blankenship, the second time you saw
Dr. Blankenship, did he tell you to come back to see him if
you needed to?

A. No, just to follow up with my family physician.
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Q. And that's what you did?

A. And that's what I did.
    
     The claimant stated that the morphine and Soma help relieve 

the pain.  She testified that she wakes up around 7:00.  The

claimant watches the news and takes her pills, morphine, Vicodin

and Soma.  According to the claimant, she gets up around 30 minutes

later, after the pills kick in.  

    On an average day, the claimant testified that really does

nothing.  She tries to mow, using a riding low mower.  The claimant

testified that she is able to walk 50 feet and is able to sit in a

chair for 20 to 25 minutes.  If she pushes herself beyond that, her

leg starts going to sleep.  She agreed that feels tingling and

numbness in her leg.   

     The claimant is able to do her dishes, but she has to sit 

on a stool to wash them. She is able to sit outside in her

wheelchair, for 30 to 45 minutes.  Then she goes back in and

watches TV while in the bed.  Around noon, she gets up and eats

lunch.  After lunch, she gets on her computer to check her e-mail,

plays a few games, then she goes back and watches TV again.

     She testified:

Q. Okay.  Now, with regard to the afternoon, is there
anything else that you do typically in an afternoon?

A. Well, if I'm over at Mark's, you know, I'll try to help
him.

Q. How do you help him?
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A. Well, he's got a riding lawnmower, too, you know, and his
is a lot bigger than mine.

Q. Okay.

A. I'll get out there and mow a little bit.

Q. How much are we talking about?

A. His yard's a lot bigger than mine.  I don't mow his whole
yard.

Q. Okay.  How long can you mow before you've got to get up
out of that mower?

A. I usually mow around 10, 15.

Q. Minutes?

A. Minutes, yes.

Q. What happens if you push yourself beyond that?

A. I start getting pains in my back and I know I better do
something.

Q. Now, you just said, "I start getting pains in my back,"
so is your back pain periodic or is it continuous?

A. No.  It's always there.  It's like a dull ache, always
there.

Q. What do you mean by start getting pain in your back?

A. Worse pain.

Q. Okay.  Is it just one occasion that you'll go 10 or 15
minutes when you go over to Mark's?

A. No, it's pretty much all the time, lately.
                                        
    The claimant testified that Mark’s house is eight to nine

minutes from her house.  However, she next testified that she goes

to Mark house maybe once a month.  According to the claimant, does

this just to feel useful.  The claimant agreed that Mark is
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disabled. She testified that her relationship with Mark is

friendship, not romantic.  According to the claimant, Mark fixes

her supper.  

     She tries to go to bed at night around 10:30, after the news.

The claimant testified that on an average night, she gets three

hours of sleep.  

     With respect to her pain, the claimant testified that is 

located in the middle of her back, just above her panty line.  She

stated that the pain is always there.  However, with the 

medications, helps her pain some.  She stated that four or five

times a day, she gets a real sharp, stabbing pain, which lasts

about 30 seconds.  According to the claimant, the pain that goes

down her leg never goes away.  This is a gnawing pain, which she

rated as four to five.  

     The claimant testified that her condition seems to be getting

worse as time goes on, as her back pain seems to be more severe,

but it has stayed about the same down the leg.  

     She agreed that she is following the directions of Drs.

Blankenship and Tuck, except for losing the weight.  With respect

to her activities before, her injury, the claimant testified:

Q. -- tell the Judge about what your activities were before
the surgery, or before the injury.

A. Well, as Jean stated earlier, we went dancing and
partying three to four times a week.  I showed my horses.  I
basic -- I mowed my yard.  I had a garden.  I push mowed.  I
didn't use the rider then.  I'd go shopping.



15

Q. Okay.

A. Like I said, I had a life.

     The claimant agreed that there are a couple of mistakes in 

her deposition.  According to the claimant she was mistaken about

the date of the last time she showed her horses.  During her 

deposition, stated that her last show was 2009, but it was not, it

was 2005.  She testified that she had six Fox Trotter, which she

had to sell.  The claimant agreed that she has been able to ride

since her injury.  Nor has she had any ability to do any of her

hobbies.  

    She agreed that she had her first heart attack in 1976.  Next,

the claimant testified that she had blockage and they had to put in

three stints, about a year ago.

   The claimant agreed that she was evaluated by a vocational

expert, Bob White.  According to the claimant, she was honest with

him when he asked her questions about her activities.  

    She testified that as a result of the loss of her loved ones

she has been depressed, but the major part of it has been because

she cannot do what she wants to do anymore.  The claimant testified

that she feels like a prisoner in her own home.

    Since her injury, the claimant testified that she tried 

working at Home Depot, which lasted only six to eight weeks.  She

worked there part-time.  The claimant testified that she worked

watering the flowers.  According to the claimant she could do the
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job, but walking across the store to get to her work area after

clocking in irritated her back.  While working for Home Depot, she

worked three days a week.  

     As of the date of the hearing, the claimant was drawing 

Social Security benefits.  She testified that usually her friend

drives her to the grocery store and takes her to the doctor.

However, she admitted that she is able to drive, occasionally.

     On cross examination, the claimant agreed that her attorney 

set up the evaluation, which was performed by Mr. Bob White.  She

agreed that he interviewed her on November 10, 2009.  The claimant

agreed that she answered his questions truthfully.  However, she

admitted that she does know if he was given all of her medical

records or just relied on what she told him.  The claimant further

admitted that she does not know if Mr. White had the medical

records from Dr. Blankenship assessing her restrictions or if he

had the functional evaluation detailing what was objectively

determined to be her limitations to the extent of her effort.    

     She testified:

Q. Okay.  Do you have any understanding when, if he has
everything, why when it is asked, "Physical limitations as
described by Regina Whitley," he did not mention the
functional capacity evaluation or Dr. Blankenship?  Do you
have any explanation for that?

A. No, sir, I don't.

Q. So --

A. I just met the man.
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Q. So you don't know if he relied on that and used all the
evidence or just used exactly what you told him.  You don't
know, do you?

A. No, sir, I don't.
                            
     The claimant admitted that she voluntarily quit Walmart due to

her “health,” and that her exist interview was somewhere around May

30, 2006.  She further admitted that in the detailed statement of

termination, she wrote, “Taking therapy on back.”  

     Regarding her prior employment, she admitted that she worked

at a place called TNS.  She explained, “They manufactured these

little golf ball deals and you scraped the -- there's a thick part

around the ball and you just take a knife or a shaver and shave it

off.”

     She essentially testified that she owned and operated her own

beauty shop from approximately seven to eight years after receiving

her license in 1978, until she hurt her back.

     The claimant admitted that as the owner of her own beauty 

shop, she kept her own books.  The claimant agreed that she did the

scheduling of the hairdressers.  She also ordered all the various

products, such as the shampoos, and conditioners from the vendors.

According to the claimant, she kept the payroll, as she would

deduct the payroll taxes.  The claimant admitted that she filed her

own taxes, but H&R Block did the taxes for the business.  However,

she kept all the receipts, paperwork and all of her bookkeeping. 

She next testified that Betty Caudle was her bookkeeper, but she
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admitted that she knows how to operate a small business.  

     She admitted that both she and her friend Mark are on Social

Security disability.  The claimant agreed that he comes to her

house every day, as they are pretty close.  

Q. Now, apparently, Mark must come to your house every day;
is that right?

A. Yes, sir, or I'm at his house.

Q. Okay.

A. We're pretty close.

Q. Well, I thought you said you only went to his house about
once a month.

A. No, sir, I did not say that.

Q. Okay.  I apologize if I misunderstood.  That's an eight
to nine mile drive to Mark's; is that correct?

A. Yes.

Q. Now, when you go there, do you drive to Mark's?

A. Yes.

Q. Okay.  So either you're at Mark's or he's at your place?

A. Correct.
  
   The claimant admitted that she has done some gardening.

According to the claimant, she planted two tomatoes plants a couple

of months ago.  She also agreed that she has helped out Mark with

a vegetable garden over the last couple of years.  However, she

testified: 

     A. I usually sit and watch him.

Q. But you have helped out some, haven't you?
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A. Yes, yes, I'll pick up a rock or something.

Q. Okay.  Now, you and Mark have also gone on a couple of
cruises, haven't you?

A. Yes, sir, we have.

     According to the claimant, they have gone on one cruise since

she hurt her back.  The claimant testified that they went to

Cozumel, Honduras, Belize.  

     She testified:

Q. Drove over to Tulsa?

A. No.  Yes, Tulsa.

Q. Drove to Tulsa.

A. I get those confused.  Tulsa or --

Q. Tulsa or Oklahoma City, you drove over there.

A. We drove to Tulsa, yes, sir.

Q. Okay.  And you took a flight to where?

A. Okay.  Belize.

Q. All the way to Belize?

A. Uh-huh.

Q. From Tulsa?

A. Uh-huh.

Q. Okay.

A. Well, to Houston and then from Houston to Belize.

Q. Okay.  That's what I was trying to get.  You took a
flight from Tulsa to Houston.

A. Yes, sir.
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Q. But you had to get off the plane and then get on another
plane in Houston to go to Belize?

A. Yes.  They had a wheelchair waiting for us when we got --
we went to the terminal to the plane.

Q. Okay.  And then you got on a cruise ship and --

A. No, not on a cruise ship.

Q. Oh, I'm sorry.  Once you got to Belize.

A. No, sir.

Q. Okay.  So you --

A. The cruise ship and the flight are two separate.

Q. Yes, ma'am.  I'm just trying to get that, for the record,
I'm trying to break this down.

A. Okay.

Q. Let's back up.  You flew from Tulsa to Houston; is that
correct?

A. Correct.

Q. Got on another plane to Belize; is that correct?

A. Correct.

Q. Okay.  And then from there, what did you do?

A. We went to -- I forget the name of the place where we
stayed.  Basically, just enjoyed the weather and the ocean.

Q. And were you on a cruise ship during this time period,
too?

A. No.

Q. Okay.  So the cruise was before your --

A. Yes, sir.  Yes, sir.

Q. So this was just a trip to Belize and not a cruise.
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A. Correct.

     The claimant testified that she and Mark went on two cruises

before she hurt her back, and then one after her accident. She

testified:

Q. Okay.  I'm just trying to get it straight.

A. I know.  I get confused because it's been too long.

Q. Was the trip to Belize a cruise where you got on a boat
and rode around?  

A. Okay.  First cruise, I mean, the cruise after I hurt my
back, yes, we did stop at Belize.  

Q. Okay.

A. And then, months later, we flew to Belize.

Q. Okay.  So at least let's put it this way.  Since -- since
your accident at Wal-Mart, you've been to Belize twice?

A. Yes.

     With respect to the treatment that she receives from Dr. 

Hawke, the claimant testified that Social Security pays for this

treatment.  The claimant admitted that she has not asked anyone if

she can go back to either Dr. Barrett-Tuck or Dr. Blankenship for

treatment.

     Upon being questioned about her other medical conditions, the

claimant testified:

Q. How many heart attacks have you had?

A. I had one heart attack in I believe it was '76.

Q. Okay.

A. The other one wasn't a full fledged heart attack, but I
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knew something was wrong, and then they sent me to
Fayetteville, and they did a -- they found that and they put
three stents in.

Q. Did they do an angiogram over there?

A. I guess that's what you call it, yes.

Q. So, basically, they got to you before there was a heart
attack that time.

A. Yes.

Q. Okay.  And so, approximately, again, when did you have
those three stents put in?

A. It's a couple of years.

Q. Okay.

A. A year, maybe two.

Q. But it's been since your accident at Wal-Mart; isn't that
correct?

A. Yes.

Q. Okay.  And then, also, do you have any other health
problems you're being treated for?

A. I've developed sugar diabetes.  I'm on insulin now.

     She also testified that she has high blood pressure and takes

a cholesterol pill.  The claimant admits that she goes shopping

occasionally, but Mark takes her, as he her caregiver.

    With respect to the games she plays on the computer, the

claimant testified:

Q. Okay.  Now, you talked about and maybe I didn't ask the
question properly, you play on the computer, you play Pogo?

A. Yes, it's a game site.

Q. Okay.  Briefly, tell us what that is, ma'am.
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A. You can play spades or you can play poker or you can play
canasta.

Q. Okay.  What do you play?

A. Canasta.

Q. Okay.  And do you play against other people or just the
computer?

A. Yes.  There's other people there.

     She testified that the longest car trip she has taken since 

her April 16th or 19th injury at Walmart, has been to Tulsa.  The

claimant agreed that she quit her job at Walmart because the pain

of the job caused her problems and she knew she could not do the

lifting.  

     On redirect examination, the claimant testified that she was

with Mr. White for about 30 to 45 minutes for her vocational

evaluation.  She agreed that he asked her some questions, and she

observed him going through medical records, which were about two

inches thick.  The claimant testified that she was honest with Mr.

White.  She did not recall him mentioning anything about the

functional capacity evaluation that had been done.  

     She testified:

Q. Regina, have you had, since you've had this pain,
problems with severe pain, have you had trouble with
remembering things, concentration, remembering?

A. No.

Q. Okay.  

A. Not that I can recall.
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Q. Okay.  Do you have -- if you were able to do anything at
all, even part-time, would you be out there trying?

A. Yes, I would.

Q. Did you love working?

A. I loved working.

Q. Does it bother you --

A. Yes, it bothers me.

Q. -- that you can't work?

A. Yes, sir, it does.
      
     Upon questioning by the Commission, the claimant testified 

that she earned approximately $20,000 as owner and operator of her

beauty shop prior to her injury.  

     The claimant’s deposition was taken on May 7, 2010.  On 

direct examination she testified that she had a salon license and

a stylist license.  Since working at Walmart, she denied that she

has applied for unemployment benefits.  The claimant denied having

ever having had a settlement for a personal injury in the past.

Nor has she ever filed a lawsuit against anyone for a personal

injury.  

     Prior to her injury at Walmart, to her knowledge, the claimant

has never received workers’ compensation benefits.       

     The claimant testified:

Q.  Okay.  Since April 19, 2006, what’s the longest drive
you’ve made in a car.

A.  Probably Little Rock.
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Q.  And did you drive that or ---

A.  No. I rode.

Q.  Okay.  What was the purpose of going to Little Rock?

A.  Doctor.

     Since her accident, the claimant testified that she has gone

on a cruise.  At which point, she remembered having gone to New

Orleans in a van, which was part of the cruise.  According to the

claimant, she rode from Harrison to New Orleans.  She testified

that this was a seven-day cruise.  They went to Belize, Cozumel,

Hondruas, and a few more places, but she did recall the names.  She

admitted that she got would off the boat for awhile.

     The claimant admitted that she has been on a plane since her

April 2006 incident.  According to the claimant, she taken a trip

to Belize, which was a separate trip from the cruise.  The claimant

essentially testified that she had to drive to Oklahoma City to get

on a plane for the Belize trip.  She testified that she got on the

plane at Oklahoma City and flew to Houston, and from Houston she

flew to Belize.  The claimant testified that the flight from

Oklahoma City to Houston was 45 minutes.  The flight from Houston

to Belize was a two-hour flight.                   

     She denied that she has never been treated for drug or  

alcohol abuse.  The claimant testified that she quit smoking cold

turkey two years ago.  Since this time, the claimant testified that

she has gained 10 or 15 pounds.       
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     The claimant admitted that to her knowledge, no one 

has requested that she be able to go back and get a check-up from

either Dr. Blankenship or Dr. Barrett-Tuck.  Upon being questioned

as to whether she wants to see either doctor again, the claimant

stated that she does not wish to do so.  The claimant essentially

explained that she did not like Dr. Blankenship’s attitude.

However, she further explained that with Dr. Barrett-Tuck, she told

her that she could not do anything for her.

    She denied that she has been dancing since April 19th.  The

claimant denied that she ever asked Walmart if she could work under

restrictions.  According to the claimant, she was not aware they

would allow her to work under restrictions. 

     The claimant did not recall having ever had any problems prior

problems with her back. She further denied having ever been

diagnosed with arthritis or any other joint or bone disease.  Nor

has she ever been treated by an orthopedic surgeon or chiropractor

before April 19th.  

     According to the claimant, she is able to be on her feet about

10 minutes before getting discomfort, and she can sit usually 20,

25 before that causes her discomfort.                          

     The claimant signed a Form AR-N on April 19, 2006, alleging an

injury to her back on April 19, 2006, due to lifting “too heavy of

weight....”    

     A review of the medical evidence of record demonstrates that



27

the claimant sought medical treatment from Dr. Victor Armstrong on

April 20, 2006.  At that time, the claimant’s chief complaint was

that she had hurt her back the prior day at Walmart, lifting an

object.  The claimant reported having a little bit of pain shooting

down the left leg and she was noted to be limping.  Dr. Armstrong’s

assessment was “musculoskeletal low back pain with a sciatic

component, for which he prescribed medications, and a heating pad.

He took the claimant off work until her return visit.

     Further review of the medical evidence of record demonstrates

that the claimant continued to treat with her primary care

physician Dr. James Hawke due to complaints of her compensable

injury and various unrelated conditions.    

     On June 8, 2006, the claimant was seen by Dr. Wade Ceola 

due to low back pain on referral by Dr. Armstrong.  He noted that

the claimant indicated a past history of heart attack, heart

pain/angina, and high blood pressure.  Risk factors included two

packs of cigarettes a day.  She reported an immediate onset of low

back after lifting a 50-pound bag of rock salt at Walmart.  The

claimant presented with constant back pain with left buttocks and

intermittent left posterior thigh pain.  At that time, she was also

experiencing intermittent numbness and tingling in the left thigh.

He stated that the claimant’s description of her injury was

consistent with what appeared to be a disc herniated, for which he

recommended an MRI scan of the lumbar spine.
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    An MRI of the claimant’s lumbar spine with and without IV

gadolinium was performed on June 16, 2006, with the following

impression:

1.  Disk bulge and facet hypertrophy at L4-5 result in severe
spinal canal and mild bilateral neural foraminal stenosis.

2.  At L5-S1, broad left subarticular/foraminal herniation
with significant subarticular recess and left foraminal
stenosis.

3.  Probable aneurysmal dilation of abdominal aorta
     incompletely imaged.  Consider further evaluation 
     with ultrasound,

4.  The conus medullaris is low lying, terminating at the L2
inferior endplate.  Correlate with any symptoms of the
tethered cord.

      
     The claimant underwent an ultrasound study on June 26, 2006,

with an impression of “3.7cm x 3.7 cm aortic aneurysm.”

     On July 7, 2006, the claimant returned for a follow-up visit

with Dr. Ceola.  He stated that the MRI demonstrated that she had

a relatively acute disc herniation that he felt was directed and

causally related her lifting incident at work.  Dr. Ceola also

noted that the claimant had a high-grade stenosis and synovial

cyst, which was aggravated by the lifting incident at work to point

that she needed surgery, and that it was the major cause for the

need for surgery.  His recommendation was “surgical intervention at

L4-5 and L5-S1 decompression with fixation.”  This would include

excision of the herinated disc, excision of the synovial cyst,

pedicle screw fixation, and interbody fusion.  Dr. Ceola also noted

that he had long discussion with the claimant of the risks of the
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procedure with her.          

     The claimant underwent evaluation with Dr. James Blankenship

on September 6, 2006.  Her chief complaint was “lower back and left

lower extremity pain.” 

     Dr. Blankenship’s impression was:

She has lateral disk protrusion at L5-S1 on the left.  There
is an extreme lateral disk space that fills the neural exist
foramen of the L5 nerve root and fits clinically with her
current complaints.  I agree with Dr. Ceola if surgical
intervention is entertained that complete facetectomy would be
needed and resulting arthrodesis would also be needed.  The
patient has severe neuroforaminal narrowing at this level.
She also unfortunately has some significant ligamentous
infolding and canal stenosis that is mild to moderate at the
L4-5 level.  Unfortunately as result in a progression of her
symptoms at this level with further compression of the neural
exist foramens bilaterally.   
    

     I think that the thing that really tipper her off in March 
was the extreme lateral disk herination that is present on the
left hand side.

He stated that although she had not had any significant 

conservative treatment to date that consideration of surgical

intervention was not unwarranted since her pain had being on since

March (sic).  Dr. Blankenship stated that the claimant’s weight was

concerning, but her told her the days of telling people to lose 100

pounds and then consider surgery was hopefully or for the most part

was over with the findings and the scientific literature indicative

that the causative mechanism of pain should be treated first and

then an aggressive weight loss program second.  He also told her

that if she elected to have surgical intervention in his opinion,

“arthrodesis would be needed since she would have to have a
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complete facetectomy at L5-S1 for decompression with transforaminal

implantation at L4-5 and L5-S1.”  Dr. Blankenship also noted that

on her films she had what appeared to be dilation of the abdominal

aorta.  He recommended an abdominal aortic ultrasound prior to any

further surgical consideration to evaluate whether this is

something that would need to be addressed since the patient has a

positive coronary history and long smoking history.  The claimant

reported that her abdominal aneurysm had been evaluated by a

vascular specialist and he told her that it just needed to be

followed.  Dr. Blankenship went on to state that coupling this with

her previous heart problems and weight, surgical intervention needs

to be approached with a great deal of trepidation.  At that time,

since the claimant was not overly interested in having surgery, he

told her to get in an aggressive conservative treatment plan.

Given the duration of her pain, he recommended a transforaminal ESI

at L5 on the left by Dr. Canon(sic) as soon as possible and a

physical therapy program with the folks at the Harrison Hospital.

Dr. Blankeship wrote:

....There is some question as whether this is covered under
Worker’s (sic) Compensation.  I have told her that unless
there is something I am missing this appears to be rather a
clear cut case of a work-related injury.  The lateral disk
herniation is noted at the L4-5 certainly can be caused from
the mechanism that she describes and I really do not see
anything going on that would make me doubt that this a
straight forward work-related problem.

   Also, on September 6, 2006, the claimant was given a

prescription for physical therapy treatment due to a diagnosis,



31

“lumbar HNP,” with a frequency of three time per week and a

duration of four to six weeks.  The claimant did in fact undergo

physical therapy treatment at North Arkansas Regional Medical

Center.  

     On November 2, 2006, Dr. R. David Cannon performed “left 

transforaminal epidural injection under fluoroscopy.”  Her pre-

procedure and postprocedure diagnoses were:

1.  Herniated nucleus pulposus at L5-S1.
2.  Left L5 radiculopathy.
3.  Low back pain.
4.  Interventebral disk disorder-lumber.
5.  Spondylosis-lumbar.
6.  Spinal stenosis-lumbar. 

     The claimant continue physical therapy treatment.  On November

29, 2006, the claimant returned to see Dr. Blankenship due to a

chief complaint of low back pain.  The claimant had no change in

her pain complaints.  She stated that she did fine about five hours

worth of relief of her leg pain and significant improvement in her

back pain after the epidural steroid injection.

     Dr. Blankenship wrote, in pertinent part:

IMPRESSION: I have told her that I do not feel like that her
response to her epidural steroid injection is diagnostic for
the lateral disk protrusion at L5-S1 that I suspect was the
etiology of her leg pain.  That being said, she is rather
adamant right know about not wanting any surgical
consideration, and I told her with her general health
conditions and weight that this is probably a wise stance.  I
told her that if her pain was at the point to where she could
not function that surgical intervention is something that
could be considered.  I told her unfortunately that there is
probably not much else we can (sic) for her back at present
other than continuing on her exercise program.  
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RECOMMENDATIONS: I have recommended a functional capacity
evaluation to evaluate what she is able to do or not able to
do.  That I told her that it may lead us to further treatment
modalities, but it is likely that until she want to consider
surgical intervention that there really nothing else that I am
going to have to offer her.  I will review her FCE and then
make a statement at that time concerning MMM, impairment and
restriction.  She agrees to this plan.

     The claimant underwent a functional capacity evaluation on

December 5, 2006, with Jennifer Fowler, MSPT.  Based upon the

results of this evaluation, the claimant was found to be able to

perform work in the sedentary physical demands level.  The

evaluator noted that her previous job was classified by the

Dictionary of Occupational Titles as being in the light physical

demand level.  The claimant was able to sit on a frequent basis(34-

66% of the day).  She was able to stand for 15-20 minutes time

frames before having to sit for several minutes.  She is able to

use her hands and arms on a frequent basis.  The examiner went on

to state that the claimant has the potential to return to work as

a cashiers with modifications.  She would need to be able to sit in

a chair or on a stool while checking.  She would also need to have

lifting restrictions of 20 pounds or less on an occasional basis.

If the claimant returned to work, she would benefit from working a

3-4 hours to begin with and working up to a full 8 hour day.

Overall test findings, in combination with clinical observations,

suggested some minor inconsistency to the reliability/accuracy of

the claimant’s subjective reports of pain/limitation.  Overall the

inconsistencies were considered minor, with her subjective reports
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generally matching well with distraction-based clinical

observations.  

The examiner wrote:

In describing such findings, this evaluator is by no means
implying intent.  Rather, it is simply stated that Ms. Whitley
can do more than she currently states or perceives.  While her
subjective reports should not be disregarded, they should be
considered with the context of such RCR findings.

    Dr. Blankenship saw the claimant on December 13, 2006 for

follow-up review of her functional capacity.  He wrote in

pertinent, part:

Concerning the possibility of surgical intervention based on
the findings of poor psychodynamics and inappropriate illness
behavior as well as variable effort, I do not think that the
patient would be a good candidate for potential surgical
outcome.  Although I do feel like that she does have a
symptomatic reputured disk, the fact that she has this does
not lend itself to an immediate positive response from a
surgical outcome.  At present, the patient is not interested
in surgery but even if she did decide that her pain was bad
enough that she would consider surgery, it is my medical
opinion based on the functional capacity evaluation that
surgical intervention in this patient would be unwise.  If she
was adamant about considering this, then more in depth testing
with neuropsychological testing would be warranted.  Patients
with poor psychodynamics especially with a work-related type
injury generally do not respond well to arthrodesis.  It is my
medical opinion at present that further treatment with
surgical intervention or injections would not be of long term
benefit in this patient based on these FCE findings.

Based on her FCE, the patient would be able to work at a light
physical demand job.  The patient may lift up to 50 pounds on
a rare occasion and have a 25 pound weightlifting restriction
on a frequent basis.  The patient may walk or sit
unrestricted, but should be allowed intermittently to be able
to stop and rest if walking or stand up and stretch if
sitting.  The patient has good knowledge of her home exercise
program and should continue to do this.

In summary, at present no further treatment is recommended and
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I do feel like the patient is at MMI.  If the patient did want
to consider surgical intervention, then a formal
neuropsychological evaluation may be able to better delineate
specifics as to whether she would be a good candidate for
that.  Based on what I see on her FCE, I think it would be
unwise to head down the road of surgery in a patient with
obvious poor psychodynamics and findings consistent with
inappropriate illness behavior.

Dr. Blankenship stated that this narrative was based on a

reasonable degree of medical certainty and based on a complete

review of the patient’s chart as well as a review of the FCE.  

     On January 9, 2007, Dr. Blankenship was posed questions by the

respondents no.1's senior case manager.  He responded on March 27,

2007.  Dr. Blankenship stated that the claimant was at MMI as of

December 13, 2006.  He noted that the claimant did not need

additional treatment to maintain her maximum medical improvement.

He also stated that the claimant sustained permanent disability in

the amount of 7% according to the 4th edition of the AMA Guides to

the evaluation of permanent impairment.  He further stated that he

did anticipate disability.  Dr. Blankenship reported that he based

on objective findings of the MRI of an HNP.  The remaining portion

of his stated findings are illegible.  

     Further review of the medical evidence of record demonstrates

that the claimant underwent evaluation and treatment in the form of

aquatic therapy at Mountaincrest Rehabilitation.                 

     On July 9, 2008, the claimant underwent initial evaluation 

with Dr. Rebecca Barrett-Tuck.  Her assessment was “1. Work-related

injury resulting in disc rupture L5-S1, on the left.  2.  Pre-
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existing lumbar stenosis L4-L5.  Dr. Barrett-Tuck’s plan included

the following:

I do feel that this is clearly a work-related injury, which
occurred reportedly March(sic) 19, 2006.  I do feel that the
appropriate treatment for her injury, if her risk factors do
not interfere with the appropriate treatment, would have been
fusion at L4-L5 and at L5-S1.  Certainly, I believe a second
consideration could be a simple discectomy at L5-S1 on the
left with facetectomy.  However, there certainly would be some
risk of residual pain and instability at L5-S1.  However,
considering her other risk factors, it might be that simple
discectomy at L5-S1 on the left would be a reasonable option
for her I would recommend at this time a 7% impairment rating
to the body as a whole for the disc rupture at L5-S1.  It
should be surgically treated which would result in an
impairment rating of 10% of the body as a whole.  Certainly,
I think it might be appropriate to go ahead and assign the 10%
rating to the body as a whole, because the patient has
certainly been willing to undergo surgery from the beginning.
Therefore, I would suggest that a 10% rating might be more
appropriate.  I do feel that if Dr. Ceola feels comfortable in
completing surgical intervention regardless of the risk, I
would recommend returning her to him.  Personally there are
several reasons that I am not willing to undertake Ms.
Whitley’s case and provide surgical intervention due to her
multitude of risk factors that I think make it highly likely
that she will not respond well to surgical intervention.
Those are as follows:

1.  Morbid obesity.  Today she clearly stated to me that Dr.
Blankenship “wanted me to lose wieght before surgery, and that
just is not going to happen.

2.  She is a heavy smoker, which makes it unlikely that her
fusion will heal properly.

3.  Certainly, a lesser procedure might be an option for her.
However, currently her obesity is at such a level that without
major neurologic deficit, I would not be willing to undertake
even a simple discectomy considering the size of her abdomen
and the difficulty in positioning properly.  It has been two
years since her injury, ans she does not have neurologic
deficits.  Certainly, she does have the opportunity and has
the opportunity to lose weight and make herself a better
surgical candidate.
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4.  She needs a cardiac evaluation prior to any surgical
intervention.

5.  She would also need followup from the vascular surgeon who
originally saw her to comment on the current status of the
abdominal aortic anueurysm and if this remains an issue.

I appreciate having the opportunity to see Ms. Whitley and
provide this report.  I have reviewed her extensive medical
records.  I did not make a follow-up appointment for her, at
this time I do not plan on providing surgical intervention.

     On June 5, 2009, Dr. James Hawke wrote:

To Whom it May Concern:

Within a reasonable degree of medical certainty, Regina
Whitley’s need for medical care, which includes pain
management, stems from a low back injury sustained in 2006.
Seemingly she was scanning a 50-pound bag of rock salt, but
the hand scanner didn’t work.  Regina went to lift up the 50
pound sack.  She was able to get on the conveyor belt,
however, she had instant low back pain shooting down into her
legs and as far as the knees.  Since that time she been unable
to work.  She is permanently and totally disabled because of
her low back injury.  She is able to perform activities of
daily living and do shopping for groceries, et cetera;
however, the back problem causes her chronic pain, which keeps
her from gainful employment.          

                                 
Dr. Barrett-Tuck wrote on July 13, 2009:

In regards to Ms Regina Whitley, I saw Ms. Whitley to offer a
third neurosurgical opinion regarding Ms. Whitley’s injury and
treatment.  I did not refer her to a pain management
physician.  I think it reasonable that she a pain management
physician even though I am not convinced that it will be
effective for her.  I believe that Ms. Whitley would respond
better to weight loss and increased physical activity so that
her condition could be managed with the appropriate surgical
intervention. 

Considering the fact that Ms. Whitley has been unwilling or
unable to help herself through weight loss and exercise, I do
not think it is reasonable that she see a pain management
physician; however, if a response is not clearly seen early
on, I do not believe it appropriate to continue that
treatment.             
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     The claimant underwent a vocational assessment with Mr.

 Robert White on November 16, 2009.  In this report, he notes that

the claimant has prior work experience as a cashier and

cosmetologist.

     Mr. White wrote, in pertinent part, the following:        

Summary:

Objectively we have 60 year old female(considered retirement
age) with a 9th grade education (limited).  She has a work
history as a cashier with Wal-Mart and self employed as a
cosmetologist since 1980.  Regina suffered a work related
injury resulting specific vocational handicap affecting return
to work.     

Conclusion:
Regina notes she has good days and bad days.  On good days she
is motivated to try to do some form of physical activity, the
pain is not as bad, but on bad days she does not get out of
bed.  She related her week as two good days and two “iffy”
days and three bad days.

She further states she tried to go back to her hair dresser
work but lasted only two months and just closed her shop.  She
has been recommended for surgery but is to (sic) “high risk”
for any surgical procedures.

Dr. Rebecca Barrett-Tuck in consultation dated July 9, 2008,
“Dr. Blakenship (sic) agreed with the basic reason for the  
recommendation and the fact that this would be appropriate
treatment for the spine.  However, due to a number of other
issues, including heavy smoking, morbid obesity, abdominal
aortic aneurysm, and past history of a heart cart, Dr.
Blakenship(sic) felt that surgical intervention carried the
undue risk and did (sic)recommend proceeding with surgical
intervention at that time.

During this interview Regina notes she had quit smoking but
has not lost weight.  Regina is in an untenable situation,
without surgical intervention her symptoms will not improve,
but her risk for a heart event or aneurysm prevents exercising
and having quit smoking has made losing weight even more
difficult.
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She does not meet the criteria for sedentary or light work as
those terms are defined and is not capable of even marginal
physical activity.  At the end of this interview she could not
get up from her chair without assistance and had to be helped
to her car as she had extreme difficulty walking.  She is
obviously obese and as stated earlier without the ability to
exercise this situation is not likely to improve.

I have no recommendations for Regina vocationally and would
argue against any job search or employment activity as the
stress would only make her situation worse.  I wish her the
best.

     On February 3, 2010, Dr. James Hawke saw the claimant for a

pain inventory, and other medical issues unrelated to her

compensable injury.  She continued to treat with Dr. Hawke.  The

last medical record of evidence demonstrates that the claimant

treated with Dr. Hawke on April 29, 2010 due to low back pain. 

       The remaining medical records demonstrate that the claimant

has continued to treat with Dr. Hawke.           

                          ADJUDICATION 

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of

administrative law judges.  

    With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.
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70,__S.W. 3d__(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied,

No. 07-268 (Ark. May 3, 2007). 

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find her constitutional challenges to be

without merit.  Accordingly, I find that the Act is therefore

constitutional.

B.  Additional Medical Treatment by Dr. Hawke 

     The instant claimant has asserted her entitlement to

additional medical treatment for her compensable back injury, in

the form of pain management, with Dr. Hawke.  

     However, at the time of the hearing, respondents no. 1 

clarified its position with respect to this matter.  Specifically,

respondents no. 1 conceded that the claimant is entitled to

additional medical treatment, but they contend that her treatment

with Dr. Hawke is unauthorized.       

    Hence, the issue for determination is whether the medical

treatment that the claimant received from Dr. Hawke was authorized.

     The record contains a Form AR-N signed by the claimant on 

April 19, 2006.  The claimant was thus made aware of the change of

physician rules.  Ark. Code Ann. § 11-9-514(c).   

    Therefore, pursuant to Ark. Code Ann. § 11-9-514, routine

treatment by a physician other than the claimant's authorized

treating physician shall be at the claimant's expense; this

section, however, is inapplicable if the authorized treating

physician refers the claimant to another doctor for examination or
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treatment. 

     The record demonstrates that the claimant obtained a Change of

Physician Order from the Commission to treat with Dr. Rebecca

Barrett-Tuck.  The claimant’s testimony demonstrates that Dr. Hawke

is a general practitioner and pain management specialist.  The

claimant testified that Dr. Barrett-Tuck referred her back to her

family physician, Dr. Hawke for pain management.  No testimony or

other evidence has been presented to the contrary.  

   Considering that Dr. Barrett-Tuck has opined that she is

unwilling to undertake the claimant’s case and provide surgical

intervention due to her multiple risk factors and because she had

no further treatment to offer claimant, I am persuaded that the

claimant’s testimony regarding this matter is credible.

    Under these circumstances, I find that the preponderance of 

the evidence demonstrates that the claimant was directed by Dr.

Barrett-Tuck to return to her primary care physician, Dr. Hawke,

for pain management.  

    Upon being directed by Dr. Barrett-Tuck to return to Dr. 

Hawke, this constituted a valid referral within the claimant’s

authorized chain of referral following the claimant’s procurement

of a Change of Physician Order to treat with Dr. Barrett-Tuck.  

    As a result, I therefore find that Dr. Hawke is an authorized

treating physician.  I further find that the medical treatment

provided by Dr. Hawke or at his direction for the claimant’s

compensable back injury of April 2006 is authorized and the

responsibility of respondents no. 1.
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C.  Permanent and Total Disability/Wage-Loss Disability

The claimant asserts that she has been rendered permanently

and totally disabled as a result of her compensable back injury, or

in the alternative, that she sustained wage-loss, as a result of

this injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment. Ark.

Code Ann. §11-9-519(e)(2).

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  

     The claimant was employed by Walmart as a cashier on or about

April 16th or 19th, 2006, when she sustained an admittedly

compensable injury to her back as a result of a lifting incident.

     An MRI of the claimant’s lumbar spine performed in June of 

2006 demonstrated in pertinent part, a disc rupture at L5-S1 on the
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left side.

     The claimant has been treated and evaluated by several 

doctors, including, but not limited to Drs. Armstrong, Ceola,

Blankenship, Barrett-Tuck and Hawke.

     Drs. Barrett-Tuck and Blankenship have essentially opined 

that although surgery is warranted, they are unwilling to perform

surgery on the claimant due to a multitude of risk factors.  These

primarily included, morbid obesity, abdominal aortic aneurysm, and

heart-related problems.          

     Respondents no. 1 have paid for conservative treatment, in 

the form of diagnostic testings, physical therapy treatment,

aquatic therapy, an epidural steroid injection, and a medication

regimen.

     The parties stipulate that the claimant reached the end of 

her healing period for her compensable back injury on December 13,

2006.  Since this time, the claimant has continued on a medication

regimen for treatment of her ongoing back symptoms.

    The claimant has been assigned a 7% permanent anatomical

impairment rating due to her compensable back injury, which has

been accepted and paid by respondents no. 1.           

    On December 5, 2006, the claimant underwent a functional

capacity evaluation.  Overall the test findings, in combination

with clinical observations, suggested some minor inconsistencies to

the reliability/accuracy of the claimant’s subjective reports of
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pain/limitations.  

      However, the inconsistencies were considered minor, with her

subjective reports generally matching well with distraction-based

clinical observations.  

     Nonetheless, the evaluator concluded that the claimant was

able to perform the job demands of sedentary duty work.  

      Pursuant to this FCE, on December 13, 2006,  Dr. Blankenship

opined that the claimant was able to work at a light physical

demand job.  He opined that the claimant may lift up to 50 pounds

on a rare occasion and gave her a 25-pound weightlifting

restriction on a frequent basis.  According to Dr. Blankenship, the

claimant may walk or sit unrestricted, but should be allowed

intermittently to be able to stop and rest if walking or standing

and stretch up if sitting.          

      The claimant is age 60 and has a ninth grade education.  She

holds a salon license and stylist license.  The claimant obtained

her stylist license in 1978.  She worked as a stylist for seven or

eight years.  

    Thereafter, the claimant owned and operated a hair salon

wherein she had operators working for her on a commission-type

arrangement.  She did her own bookkeeping and scheduling of the

operators.  The claimant also ordered supplies from vendors for

various hair products.  Hence, the claimant knows how to run a

small business.  After her compensable injury, the claimant closed
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her salon.  The claimant testified that she made approximately

$20,000 a year from her salon.  She voluntarily quit her job at

Walmart due to health reasons.  The claimant admitted that she did

not inquire about work within her restrictions.  

    The claimant testified that since leaving Walmart, she has

attempted to work at Home Depot, watering the garden.  However, she

testified that she quit this job because she was unable to walk

from the clock-in area to her work area.  The claimant admitted

that but  for this, she was able to do these job duties.  

     As of the date of the hearing, the claimant was drawing 

Social Security Disability benefits.  

     Her testimony and the testimony of her friends demonstrate 

that her daily activities have been significantly restricted solely

by her compensable injury.  However, the claimant admitted that

since her compensable injury, she and a friend have taken a 7-day

cruise to Cozumel, Honduras, and Belize.  They have also taken

another trip to Belize by airplane since her 2006 back injury.

     The evidence demonstrates that the claimant suffers from 

other chronic pre-existing medical conditions, namely,

hypertension, heart problems, adult-onset diabetes mellitus,

obesity, abdominal aortic aneurysm, and hypercholesterolemia.

Regarding her weight, the claimant and her friends readily admitted

that she was overweight prior to her compensable injury. The

claimant maintains that since her compensable injury she has gained
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an additional 30 to 40 pounds.  She attributes all of her 

additional weight gain to her compensable injury.  While some of

her weight gain might very well be the result of her compensable

injury and not being able to be active; however, not all of her

additional weight gain can be attributed to her compensable injury.

Specifically, during her deposition testimony the claimant admitted

that she gained some 10 to 15 pounds after she quit smoking, “cold

turkey,” which of course is an excellent accomplishment.   

    On March 27, 2007, Dr. Blankenship again opined that the

claimant sustained a 7% impairment rating due to her compensable

injury.  Upon being asked if anticipated any disability, he opined

“Yes,” but he did not proffer any specifics regarding this matter.

     Therefore, after considering all the evidence in this case

impartially, without giving the benefits of the doubt to either

party,  I find that the claimant failed to prove by a preponderance

of the evidence she is permanently totally disabled as a result of

her compensable back injury of April 2006.

      In reaching this conclusion, I recognize that the claimant 

may be permanently and totally disabled as a result of various

other pre-existing chronic conditions previously mentioned above;

however, her compensable back injury would not be the cause of such

permanent and total disability.

    While I recognize that the claimant underwent a vocational

assessment wherein the evaluator determined that the claimant does
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not meet the criteria for sedentary or light work, and not even

capable of marginal physical activity, and Dr. Hawke has opined she

is permanently disabled, minimal weight has been attached to these

opinions.  

     Specifically, regarding the vocational assessment, it does 

not appear that the evaluator considered the claimant’s permanent

restrictions as assessed by Dr. Blankenship of her ability to

perform the demands of light duty work.  Nor does it appear the

evaluator was  provided a complete work history, particularly that

of her being a salon owner for over 20 years or her FCE results. 

     With respect to Dr. Hawke’s opinion, minimal weight has been

attached to his opinion considering the claimant’s multitude of

pre-existing disabling chronic conditions and her functional

capacity evaluation findings wherein it was determined she could

perform sedentary work, and Dr. Blankenship’s expert opinion of her

ability to perform light duty work.              

     Nonetheless, I do find that the claimant proved her 

entitlement to wage-loss disability.  Having taken into account,

the claimant’s anatomical impairment of 7%, claimant’s relatively

senior age, ninth grade education, primary work experience as a

small business owner, her permanent restrictions(per the FCE and

Dr. Blankenship), additional weight gain since her compensable

injury, Dr. Blankenship’s expert opinion  of March 2007(wherein he

opined that he anticipated some disability), claimant’s inability
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to undergo surgery, and other matters reasonably expected to affect

her future earning capacity, I find that the claimant sustained

wage-loss disability, in the amount of 20%, over and above her 7%

anatomical impairment rating.  

D.  Attorney’s Fee 

     The parties stipulated that respondents no. 1 have 

controverted this claim for additional benefits in its entirety.

Therefore, the claimant’s attorney is entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to  Ark. Code Ann. § 11-9-715.

               FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including April 19, 2006.

     3.  The claimant sustained a compensable back injury.

4.  The claimant has been assigned a 7% impairment to the body
         as a while, which has been accepted and paid by 
         respondents no. 1. 

     5.  At the time of her compensable injury, the  claimant was
          earning wages sufficient to entitle her to a compensation
         rate of $104.00 per week for both temporary total 
         disability and permanent partial disability benefits.

     6.  Claimant reached maximum medical improvement and the end
         of her healing period on December 13, 2006.
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     7.  Respondents no.1 have controverted this claim for 
         additional benefits in its entirety.

8.  Mark Brelish, a friend of the claimant, would corroborate
    the testimony of the claimant had he been called as a   
    witness.

9.  The claimant’s Motion to Recuse is denied.  The Act is  
    constitutional.

    10.  Dr. Hawke is an authorized treating physician; therefore
          any medical expenses by or at his direction for treatment
         of the claimant’s compensable back injury are authorized
         and the responsibility of respondents no. 1.         
  
    11.  The claimant failed to prove by a preponderance of 
         the evidence that she was rendered permanently and 
         totally disabled by her compensable back injury.

    12.  The claimant proved that she sustained a 20% wage-loss 
         disability, over and above her 7% anatomical
         impairment.  

    13.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

   
                              AWARD

     The Respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

       All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

      Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not addressed herein are expressly reserved under
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the Act.

 IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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