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STATEMENT OF THE CASE

A hearing was held on this claim on October 29, 2009, before Administrative

Law Judge Barbara Webb.  A Pre-hearing Order was entered in this case on

August 19, 2009.  The Pre-hearing Order set forth the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the hearing.  A copy

of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on or about October 9,

2008, when the claimant contends she sustained a compensable left

knee injury.

By agreement of the parties, the issues to be determined are, as follows:

1. Compensability of claimant’s alleged October 9, 2008, knee injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

The record consists of a one volume transcript of the October 29, 2009,

hearing, consisting of the testimony of Lewanda Whitaker and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Questionnaire); Claimant’s Exhibit No. 2  (Bills); Respondents’ Exhibit

No. 1 (Medical records); and Respondents’ Exhibit No. 2 (Non-medical records);

Respondents’ Exhibit No. 3 (Deposition of Claimant); Respondents’ Exhibit No. 4

(Deposition of Liporchia Cobbs); Respondents’ Exhibit No. 5 (Deposition of Jacarlo

Whaley); Respondents’ Exhibit No. 6 (Video/DVD).  In addition, I have blue-backed

a copy of a letter brief dated November 4, 2009, from the respondents which is

incorporated and made a part of the record of this case.   

CONTENTIONS

The claimant contends she sustained a compensable injury to her left knee

on October 9, 2008, while working for respondent employer and is entitled to

appropriate  benefits.



Whitaker - F810532 - 3 -

The respondents contend the claimant is unable to prove a compensable

injury which was the result of a work-related accident and which is supported by

objective medical findings.  In the alternative, respondents assert that the claimant’s

current need for medical treatment is unrelated to any October 9, 2008, injury but

instead is related only to the claimant’s significant pre-existing knee condition. 

FACTUAL SUMMARY

Lewanda Whitaker is 29 years of age (d.o.b. 10-17-80).  She completed high

school and is currently attending classes to become a licensed CNA at the

University of Arkansas at Monticello in Crossett.  She is currently employed by

Wal-Mart as a stocker at night.  She previously worked as a sales clerk and

overnight stocker at Wal-Mart for approximately four years.  She also worked at the

Cummins Unit for five years as a security guard and worked as a substitute teacher

at Wilmot Elementary School for nine years.  Her job duties at Wal-Mart involve

opening boxes and putting merchandise on the shelves. 

On October 9, 2008, she was working at Wal-Mart in Receiving.  She

explained that she was talking with Liporchia, a co-worker, as they were getting

ready to stock.  She testified that her supervisor called her name and she turned

around.  She testified “Then all I remember is I was on the floor.  I really don’t

remember what happened.” On further questioning, Whitaker recalled that she fell

on the floor after tripping over a pallet jack.  A pallet jack is a jack that is used to lift

the loaded pallets to take them to the floor.   She testified that she was standing “on
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top of the pallets, putting stuff on there.  Then he called me, I went to turn; and I

don’t know if I lost my balance getting off on the floor.  I really don’t even

remember.”  She explained that she thought she fell on her left side and turned over

and sat down on the floor and was sitting on top of the pallet jack.  She

remembered hollering.  Her co-worker, Jacarlo, came over and asked if she was all

right.  She was unable to get up off the floor without assistance.  Her supervisor,

Devin Parham, came and asked her if she was all right and told her to sit for a

minute on a stool he brought for her.  Eventually, Jacarlo brought her a wheelchair

because her left knee had started swelling fast.  She testified that she must have

hit her knee on the jack or the floor because when she tried to get up, her knee

automatically started swelling.  She went to the hospital across the street.  An x-ray

was taken which revealed no broken bones.  She told them about an old injury and

the doctor recommended an MRI.  She was given pain medication and given a

brace for her leg.  She was told to keep her leg elevated in the brace.  She was

released and went back to Wal-Mart to fill out paperwork.  Her mother took her to

her primary care doctor,  Dr. Hicks, the next day.  Hicks ran another x-ray and

referred her to a specialist, Dr. Clark.  She had treated with Dr. Clark for her earlier

injury.  She called Wal-Mart and was told that she needed to go to their doctor, Dr.

Thompson, instead of her doctor.  Thompson referred her to a specialist in

El Dorado for an MRI, but she did not go to the appointment because she was told

that workers’ compensation would not pay for the treatment.  She was examined by
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another doctor with Dr. Thompson’s office.  He told her she needed the MRI but that

she would have to pay for it out of her pocket since workers’ comp would not pay

for it.  He took her off work, but when she talked with the workers’ comp person,

she was told to go to work.   At the company’s direction, she returned to Dr.

Thompson.  Dr. Thompson told her to get rid of the crutches and knee brace

because she just had a twisted knee.  He did not perform any x-rays or conduct any

further examination and released her from treatment.  She returned to light duty

work and was in pain.  She set up an appointment with Dr. Clark.  She reported the

problem to her employer, but they continued to deny the claim.  She saw Dr. Clark

in February of 2009.  She did not see any doctors between October 28, 2008, and

her visit with Dr. Clark.  Clark referred her for an MRI at Jefferson Regional Hospital

in Pine Bluff. The MRI showed a torn ligament that required surgery.  She had

surgery at the end of April.  She missed work from the day before the surgery until

July 6, 2009.  Her knee improved after the surgery.  She explained that her knee

is good and only hurts when its about to storm.  She stopped the therapy to go back

to work.  She exercises when she gets off work in the morning.  She still wears a

brace while at work.  She is seeking payment of her medical bills and for the time

she missed work.  Her medical bills have not been paid.  She did not collect any

short term or long term disability or unemployment.
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On cross-examination, Whitaker testified that she received $204.00 for one

month from TEA and a $400.00 bonus when she got off TEA.  Whitaker explained

that her job requires her to climb ladders and bend at the knee.

Whitaker testified that after the incident, she worked light duty for two to

three weeks.  Her light duty consisted of her watching TV in Electronics all night

while  sitting in an electric shopping cart.  She returned to full duty until she saw Dr.

Clark in February of 2009. 

She admitted that she had a prior injury to her left knee in an accident on a

dirt bike in December of 2007.   As a result of her earlier injury, she was off work

until February of 2008.  Medicaid paid for her earlier treatment.  At that time, she

complained to Dr. Clark that her knee was giving out sometimes.  Clark told her that

her knee had healed and that she could go back to work.  She did not have any

swelling or seek any medical treatment between March and October of 2008.  In

March, 2008, Dr. Clark told her to wear the brace if she needed it, but she did not

use it .  Between March and October of 2008, she went dancing and skating, but did

not have any problems with her knee. 

In her deposition, Whitaker testified that she injured her left knee in a dirt

bike incident in December of 2007.  She explained that her mother made her go to

the hospital because by the middle of the night her knee was huge.  She was

referred to Dr. Clark and underwent an MRI. He placed her in a brace which she

wore for several months.  He released her from treatment and she returned to work.



Whitaker - F810532 - 7 -

She testified that she worked for approximately five months without any pain in her

left knee.  She continued her normal activities, including skating, riding four-

wheelers, and other activities without restriction.  She testified that her injury at

Wal-Mart occurred in October of 2008.  She recalled that she was talking with

Liporchia when her supervisor told her to come to the office.  As she turned around,

she tripped over the pallet jack.  She testified that her supervisor was six or seven

feet in front of her and the pallet jack was right behind her.  She testified that “I don’t

even remember taking a step.  All I remember when I turned around, I fell.”  She

testified that she had not seen the pallet jack before her fall.  She explained that

she hit the pallet jack with her left foot causing her to fall and hit her left knee into

the pallet jack.  She testified that Jacarlo had apparently moved the pallet jack, but

that she had not noticed Jacarlo, her co-worker, prior to the fall.  She also testified

that she had a social relationship with Jacarlo during that time.

Liporchia Cobbs testified by deposition taken September 25, 2009. She

testified that she walked with Whitaker to the back waiting to begin down-stacking

the pallets. She testified that Whitaker began talking to Jacarlo.  The supervisor,

Devin Parham, came and told them to start downstacking.  As he walked off, he

called for Whitaker to come to the office.  Whitaker responded “Oh, what I done did

now?”   She explained that she saw the pallet jack because Jacarlo was going to

use it to move the pallet for them.  She did not see Whitaker fall because she had

turned to look at the pallet.  When she looked, Whitaker was on top of the pallet
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and was saying she had twisted or broke her knee and her ankle.  She testified that

the pallet jack was right behind Whitaker and estimated that it was only one step

away from Whitaker at the time she turned around.  Cobbs testified that when

Whitaker returned to work after the fall, she was on a cart and her knee was

“swollen real bad”.  Cobbs testified that she had seen Whitaker dancing at a club

a few months prior to the deposition. 

Jacarlo Whaley testified by deposition taken on September 25, 2009.  He

has known the claimant approximately two years.  He testified that he socialized

with the claimant outside of work, but did not date her.  He described their

relationship as “friends”.  He testified that he saw the claimant fall.  He was putting

pallets out in the Receiving area.  She and Cobbs had come back to the area. He

was talking to Whitaker when a manager came back to the area.  Whaley testified

that she fell on the way to the office after the manager called her to the office.  He

explained that she was talking to him when the manager walked up.  She stopped

talking to him and started talking with the manager.  When he called her to the

office, she tripped over the jack on her first step.  He explained that the pallet jack

was in the middle of the aisle when Whitaker came to the back.    He saw her going

to the ground but did not see the coming of the fall.  He testified “I guess she come

down on her knee because that’s what she said was hurting. So I guess it was her

knee.”  He recalled seeing her left knee swelling up within five or ten minutes of the
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fall. She told him that her foot got caught on the jack, but he did not see her until

she was in the process of falling to the ground.  

Respondents submitted a video of the incident.   The video shows the

claimant and another female co-worker enter the area.  They stand and talk for

several minutes.  At one point, the claimant motions toward her knee as she

continues to talk to her co-worker.   A person who appears to be giving directions

comes down the aisle.  A male worker follows the supervisor with a  pallet jack and

stops several feet from the claimant.  The claimant goes across the aisle and

stands on an empty pallet.  She turns and looks at the male worker and the pallet

jack.  As the supervisor walks away, the claimant throws her arms in the air, and

steps backward off the pallet.  She takes several steps and turns around several

times traveling several feet until she reaches the pallet jack when she appears to

fall and sit on the pallet jack.   The video does not show the claimant tripping over

the pallet jack or hitting her knee on the pallet jack or any other object.

Medical records reveal that on January 2, 2008, the claimant sought medical

treatment with Dr. Hicks with complaints of pain in her left knee from a dirt bike

accident on December 31, 2007.  Notes reflect that she had sought treatment for

her left knee at the emergency room at Chicot Memorial Hospital  on January 1,

2008.  Records confirm that x-rays were taken at Chicot Memorial Hospital of the

claimant’s left knee.  The x-rays suggested a small suprapatellar joint effusion.  She

was referred to Dr. Clark, an orthopedic specialist.  On January 4, 2008, Whitaker
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was treated by Dr. Charles Clark as a result of a consultation request from Dr. Hicks

for an injury to her left knee caused by a dirt bike accident on December 31, 2007.

She reported that her knee went out and she felt a pop on the inside.  The knee

was painful and swollen.  Dr. Clark noted that his findings were consistent with a

“medial collateral ligament tear, probably grade II”. He recommended a brace and

an MRI of the left knee. 

Jefferson Regional medical records indicate that an MRI of the left knee was

performed on January 9, 2008.  The MRI revealed: “Anterior cruciate ligament full-

thickness mid substance tear.  Edema and /or sprain around the medial collateral

ligament.  Large joint effusion.  Distal patellar tendinosis or sprain.  Bone marrow

contusion beneath the lateral tibial plateau posteriorly.”  The report further provided

that “The menisci show no evidence of a tear.”

 On January 30, 2008, she returned for a follow-up evaluation with Dr. Clark.

She reported that the knee would occasionally shift on her, but she used the brace

to get around. He noted that the MRI had confirmed that she had an anterior

cruciate ligament deficient knee with an effusion. He recommended that she

continue to wear the brace for another six weeks to see if the knee would stabilize.

If the knee did not stabilize, he recommended surgical intervention.

On January 31, 2008, Dr. Clark’s records reflect that the claimant was seen

from consultation with Dr. Doug Coleman for “right knee pain that has been going

on since mid December.  She states that it swells, catches, and gives way.”  She
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was diagnosed with a medial meniscus tear in her right knee.  Dr. Clark

recommended arthroscopy to the right knee with repairs as indicated. 

On March 18, 2008, the claimant returned for a follow-up evaluation with Dr.

Clark for her left knee.  He noted that she was doing much better and that the

effusion was resolved.  He further noted that she was walking on her left knee

without a limp.   Clark indicated that he would continue to treat it conservatively with

use of the brace on an ad lib basis.  He released her to full activity as tolerated.

On October 9, 2008, Whitaker sought treatment at Ashley County Medical

Center emergency room with complaints that she had twisted her left knee when

she tripped “on the jack”.  Examination notes reflect moderate tenderness and

limited ROM.  No swelling is noted.  An x-ray of the left knee revealed no evidence

of fracture.   She was diagnosed with a left knee sprain.  She was given pain

medication, a brace, and crutches, and discharged with instructions to follow-up

with her primary care physician.  On October 14, 2008, she was seen by Dr. Barry

Thompson.  Thompson’s records reflect that Whitaker reported that she “Turned

around at Wal-Mart and fell over a jack in the floor and her left knee hit the jack and

immediately started swelling.  He noted that she “still has tenderness over lateral

knee”.  He assessed her with a knee sprain and took her off work.  He

recommended an MRI of the left knee.  On October 16, 2008, the claimant returned

for a follow-up visit with Dr. Thompson.  His notes reflect that WC told her to cancel

the MRI and the appointment with the orthopedic.  He noted “Left knee tender to
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palpation medial aspect, hyperreactive response.”  He assessed her with a knee

sprain and returned her to light duty work.  On October 28, 2008, the claimant

returned for a follow-up visit to Dr. Thompson.  He notes that she stated that her

knee has started shifting on her and that she almost fell but that her knee brace

caught her and kept her from falling.  His examination revealed “Left knee no

effusion.  No muscle wasting.  Ligaments are intact.  Full ROM present.  Advised

NOT to use the brace.  Advised to get rid of the crutches.”  Thompson assessed her

with internal derangement of the left knee without obvious ligament damage.  He

advised her to get rid of the knee brace and crutches.  He recommended walking

with her knee a little straight and quad exercises.  He further observed “I would

expect her to reach her MMI within two to three weeks without permanent

impairment.  Gradually resume full duties over the next one week to 10 days.”     

On February 20, 2009, the claimant sought medical treatment from Dr. Clark

with complaints that she fell on her left knee at work in December and impacted the

knee cap.  He noted that she had been treated conservatively since then, but has

persistent pain, swelling, and catching in the knee.  On examination, he noted that

she did not have significant effusion.  He noted that his findings were consistent

with patellofemoral contusion and possible medial meniscus involvement.  He

recommended an MRI of the left knee.

On February 27, 2009, the claimant underwent an MRI of the left lower

extremity.  The MRI revealed:
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Complete tear of anterior cruciate ligament likely chronic given that
there is no significant edema within intercondylar notch at this time to
suggest acute event. Posterior cruciate ligament and medial and
lateral support ligaments intact.  Complex tear of medial meniscus
with degenerative articular surface changes in medial compartment
noted. 

On March 17, 2009, the claimant returned to Clark for a follow-up evaluation.  Clark

noted that the MRI confirmed the ACL disruption.  He indicated that she has a

persistent pivot shift which becomes symptomatic and bothersome.  Clark also

noted that she continues to have an effusion in the knee as well.  Clark scheduled

the claimant for a reconstruction surgery on April 22, 2009.  

DISCUSSION

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the
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requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Based on my review of the credible evidence, I find that the claimant has

failed to prove by a preponderance of the evidence that she suffered a

compensable injury while performing employment services for Wal-Mart on October

9, 2008. 

I find that the claimant is not credible.  The video, the depositions of the co-

workers who were present at the time of the alleged fall, and the medical records

do not corroborate the testimony of the claimant.  She has given several

inconsistent descriptions about how the accident occurred.  She initially stated that

she tripped over the pallet jack which was only one step behind her and that her
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knee hit the jack.  She also testified that she did not notice the pallet jack prior to

her fall.  However the video clearly shows that the claimant was several feet away

from the pallet jack when she stepped backwards off the pallet.  The video also

indicates that the claimant had looked towards her co-worker and the pallet jack

prior to stepping off the pallet.  The claimant takes several steps in the direction of

the pallet jack and winds up sitting on top of the pallet jack.  Although the claimant

indicated that her knee had hit the pallet jack, the video shows that the claimant

does not hit her knee on the jack.  Although the claimant testified that her knee

immediately began to swell after the incident, there are no notations by the

emergency room doctor or the orthopedic specialist that she had swelling or other

objective signs of a traumatic or acute knee injury.  Dr. Thompson notes that there

is no effusion and that the claimant’s reactions were “hyperreactive”.

In addition, the evidence demonstrates that after a couple of weeks of light

duty in October of 2008, the claimant returned to her full duty work.  She worked her

regular duties for approximately four months until February of 2009 when she

sought treatment with Dr. Clark.  In February of 2009, Clark noted swelling and

effusion and ordered an MRI.  She was diagnosed with a torn ACL and underwent

surgery. 

The medical evidence further establishes that the claimant had originally

injured her left knee in a dirt bike accident on December 31, 2007.  At that time, she

was diagnosed with a torn ligament and treated conservatively by Dr. Clark.
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However, Dr. Clark indicated that it was possible that she would need surgery for

the torn ligament if the conservative treatment did not work. 

The medical evidence in this case reveals that the claimant suffered from

degenerative and chronic knee problems as revealed in both MRI’s taken of the

knee prior to the alleged fall and after the alleged fall.  There is simply no objective

medical evidence of a new injury, or aggravation of the claimant’s old left knee

injury, on October 9, 2008.  Moreover, the video of the actual incident on October

9, 2008,  does not corroborate the claimant’s version of the manner in which she

fell or that she hit her knee on the pallet jack or the ground.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about October 9,

2008, when the claimant contends she sustained a compensable left

knee injury.

3. Claimant has failed to prove by a preponderance of the evidence that

she sustained a compensable left knee injury as a result of a work

related accident on October 9, 2008.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.
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IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


