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Respondents were represented by Mr. Richard S. Smith, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 10, 2010, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on January 12, 2010.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the January 12, 2010, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

16, 2009, when the claimant contends she sustained a compensable

cervical and lumbar injury.

3. Based on an average weekly wage of $716.07, the claimant would be

entitled to compensation rates of $477.00 for temporary total disability

benefits and $358.00 for permanent partial disability benefits, if

awarded.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged May 16, 2009, cervical and

lumbar injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits from May 16, 2009, to July 22,

2009.

3. Controversion and attorney’s fees.

CONTENTIONS

The claimant contends that she sustained a compensable on the job injury

while in the course and scope of employment and performing duties essential to her
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job; she tripped over a utility cord and fell causing her to sustain a cervical strain

to her neck and a lumbar strain.  The claimant contends that the injury was the

result of an accident that arose in the course of her employment.  The claimant

contends that she is entitled to temporary total disability benefits from May 16,

2009, to July 22, 2009.  The claimant contends that she is entitled to medical

treatment and expenses, medical mileage, attorney’s fees, and all other benefits

that have accrued from the date of injury.  The claimant reserves all other issues,

including permanency.

The respondents contend that the claim of a compensable injury is not

supported by a preponderance of the evidence.

The record consists of a one volume transcript of the March 10, 2010,

hearing, consisting of the testimony of Keleena Watson, Lieutenant George

Christopher Bell, Sergeant James Howard McGill, and Linda Corpier and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order);

Claimant’s Exhibit 1 (Medical Reports with Index); and Respondents' Exhibit No. 1

(Medical Records with Index).

STATEMENT OF CASE

The claimant, Kaleena Watson, is twenty-eight years of age (b.d. 01-01-82).

She has been employed by the Arkansas Department of Correction as a

Correctional Officer for the Department of Correction.  On May 16, 2009, she was

assigned to the D Shift at the Wrightsville Unit and scheduled to work a 12 hour
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shift.  Watson testified that on the day of her injury, she reported to work at 6:15

p.m. and went to shift briefing.  She then worked 5 and 6 barracks until 12:00 p.m.

At mid-night, she switched to go to Tower 2 as a result of a new policy that required

rotation of officers from the barracks to the towers.  She testified that Officer

Holden, the officer that she relieved in the tower, brought her the key to the tower

and explained to her that he had plugged a utility cord up.  She explained that as

she was doing a security check, she tripped over the cord, hit her face on the

cabinet and fell on the floor.  She explained that she had blood coming from her

mouth and on her uniform.  She notified Lieutenant Bell and was taken to the

infirmary by Sergeant Nwachukwa.  After passing a urinalysis test, she returned to

security and called the company nurse.  Watson testified that she was feeling slight

pain in the neck, the back and the mouth.  She testified that her gums were hurting

because she was bleeding from her mouth.  She explained that Lieutenant Bell took

an incident report and would have seen her bleeding.  The company nurse told her

to go to St. Vincent Family Clinic.  She sought medical treatment by Dr. Kevin

Cooper and was taken off work from May 16, 2009, until July 22, 2009.  She initially

returned to work on A shift which is a day shift to make sure she could perform her

duties, but is now back on C shift.  She was able to resume her duties and passed

her mandatory physical last year. 

Watson testified that she did not have any back problems before the fall at

work.  She had a car accident but was back to full duties.  She explained that there

was no light duty at the prison.  She testified that she is back in the same condition
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as she was prior to her fall at work.  She explained that she went to the dentist to

have her teeth cleaned from the bleeding of her gums.  She testified that she never

saw the written incident report.  

On cross-examination, Watson testified that she did not want to rotate, but

was told by her supervisors that she had to rotate.  She explained that she returned

to her post at the tower and completed her shift after she went to the infirmary.  She

did not seek medical attention until she got off that morning.  Watson explained that

she was doing a security check when she fell.  She explained that she was walking

from side to side monitoring the traffic.  She testified that security checks were

performed periodically because the inmates are always watching the guard.  She

explained that she had performed one security check and was aware of the location

of the cord.  She explained that her feet got tangled in the cord.  She testified that

she had prior back and neck pain prior to her fall as a result of two motor vehicle

accidents and was being treated by Dr. Nayles.  She treated with Nayles through

April 21, 2009.  Nayles went to Florida and she had to wait for him to return in May

to get released.  She explained that she was released from treatment as of May 14,

2009, and could not recall whether she had a massage that day.  She testified that

the accident report was filled out by Lieutenant Bell based on the phone

conversation with the company nurse.  She explained that the extension cord was

hanging and not lying in the pathway.  Watson testified that they were told to turn

the lights off at night inside the tower so the inmates would not watch their moves.

She explained that the only light that illuminates the inside of the tower is from
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outside light posts.  She did not have a flashlight at the time of her fall.  She

explained that both motor vehicle accidents were in November of 2008, and she

went back to work in December of 2008.  

Lieutenant George Christopher Bell testified that he was the supervisor at

the Wrightsville Unit.  He explained that unit policy required the officers to rotate

from certain posts at midnight to the towers for increased security and morales.

The rotation of officers was done in order to keep the tower alert and to keep

officers from having to deal with trouble inmates all night long.  He testified that the

claimant was required to rotate on the night of her fall.  He explained that she was

not happy about the requirement to rotate but he explained to her that it was policy.

Watson called him within an hour or two of the rotation and told him that she had

fallen.  He had one of the sergeants relieve her and she came to his office.  They

prepared the initial statement of what happened and called the company nurse.  He

did not recall observing any injuries and understood she had been injured on her

backside.  He did not recall anything wrong with her mouth.  He explained that he

filled out the investigative report during his interview with the claimant as part of

normal procedure in preparation to contact the company nurse.  He never went to

the tower.  He wrote down basically what Watson told him.  He could not recall

whether Watson returned to her shift.  

He did not know whether there was an extension cord plugged into the

microwave in the tower.  He explained that it was the safety officer’s job to

investigate any issues of safety.  He did not see any blood on the claimant’s
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uniform.  He testified that the lights are supposed to left on in the tower unless it

was necessary to get a good view of the perimeter and too cold to go out on the

catwalk.  The officers are supposed to view the perimeter every thirty minutes.

Sergeant McGill testified that he was the senior fire and safety coordinator

and the night shift sergeant on C shift.  His duties include making sure that

everything in the facility is in compliance with fire standards.  He also investigates

accidents with injuries to the inmates.  He inspects buildings to make sure that any

safety violations are corrected and that all inspections and records are up to par.

He has worked in the position for three years.  He came in to work on the following

morning.  He was told that Watson had fallen in Tower 2 by tripping over a cord.

He went to Tower 2 and took pictures.  He investigated to determine if the

mechanism of injury was consistent with the type of injury sustained.  He observed

an orange extension cord towards the west side of the tower, hanging there.  He

recalled that the east side door was difficult to open.  McGill testified that based on

his investigation and professional opinion that the mechanism of injury was

inconsistent with the injuries that the claimant has claimed was sustained.  He

based his opinion on the observation that the cord a yellow industrial weight

extension cord hanging in plain view and was loosely plugged in approximately 24

to 30 inches from the floor.  He noted that the weight of the cord would nearly pull

itself out of the receptacle without any pressure applied.  He further noted that it

was only a foot or two away from the west side door and was extremely visible.  He

admitted the power cord was hanging there when he did his investigation.  He noted
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that it was impossible to trip over the cord due to the fact that it would have fallen

out of the socket and was highly visible.  He also noted that at the lowest point the

cord was at such a height that it could have been easily avoided.  He did remove

the cord because it was not assigned to the tower.  He noted that if she did not

have lights on in the tower, it would have been a violation of security policy

protocol.  

Linda Corpier testified for the respondents.  She has been a claims manager

with Public Employee Claims for fifteen years.  She was assigned this claim and

talked with the claimant on June 1, 2009.  She testified that the claimant told her

that she had prior injuries to her back but had never injured her neck.  She

explained that they denied the claim because of inconsistencies in the claimant’s

statement, the results of the investigation, and the claimant’s prior medical history.

She explained that the medical records revealed that the claimant had been treated

for neck problems two days before the alleged incident and had been under

treatment for several months.  

On rebuttal, Watson testified that she had to step over the cord to get back

into the west door.  She explained that the microwave was plugged into the

receptacle and sitting on top of a cabinet.  When she tripped over the cord, the

microwave pulled to the front of the cabinet.    

Medical records reveal that on November 15, 2008, Watson sought medical

treatment with complaints of pain in her neck, back, right shoulder, and right knee

and was having headaches as a result of a motor vehicle accident in which she was
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rear-ended by another vehicle. She was diagnosed with a cervical sprain,

thoracolumbar sprain, and contusion to the right knee.  She was prescribed pain

medication and physical therapy.  On November 26, 2008, Dr. Nayles did a physical

examination of the claimant and released her from further treatment with notations

that her examination was within normal limits with full range of motion in the

cervical, thoracic, and lumbar spine and the swelling of the knee was resolved.  On

December 9, 2008, the claimant returned to the Nayles Medical Clinic with

complaints of neck pain as a result of a second motor vehicle accident on

November 27, 2008.  She was diagnosed with a severe cervical strain and placed

on additional physical therapy which began on December 19, 2008.  On May 14,

2009, the claimant returned to Dr. Nayles seeking to be released from treatment.

Dr. Nayles reported that she had been re-examined on January 22, 2009, with very

little change to her symptoms and her treatment was continued through April 17,

2009.  He noted that she was re-examined on April 21, 2009, with marked

improvement, but residual tenderness.  Nayles notes that she returned again on

May 14, 2009, with relapse of symptoms.  After treatment, she was re-examined and

released from further treatment based on Nayle’s determination that she was at the

endpoint in terms of benefit from physical therapy.  He cautioned her that if the

areas were stressed that her pain might return which could be treated with over-the-

counter medication and/or a heating pad at home.  

On May 16, 2009, the claimant sought medical treatment at St. Vincent

Family Clinic with complaints of mild neck and low back pain from a fall on the job
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when she tripped on an extension cord causing her to fall forward and hit her head.

She denied any numbness, tingling, or radiational pain.  Dr. Cooper noted that she

reported that she had mild bleeding around her mouth, but that the nurse at the

facility took care of that this morning. He noted that his examination of her mouth

revealed “some poor dentition and some gingival disease, but no bleeding is

noted.”  He diagnosed Watson with mild cervical and lumbar strain secondary to

fall.  He recommended ice applications and heat, prescribed Mobic and Flexeril,

and kept her off work for two days.  On May 20, 2009, she returned to St. Vincent

Family Clinic with complaints of continued pain in her neck and back.  Notes reflect

“many muscle spasm” especially in the trapezeus muscle.  Her prescription for

Flexeril was increased and she was ordered to strict bedrest.  On May 22, 2009,

she returned with complaints of pain throughout the entirety of her back and neck.

Notes reflect that upon further questioning, Watson informed the doctor about the

two separate motor vehicle accidents within one week in November of 2008.  She

also told him that she had been on limited duty for six months and released to

regular duty two days prior to her May 16, 2009, injury.  She was kept off work until

May 26, 2009, and scheduled for follow-up with Dr. Cooper.  On May 26, 2009, she

was re-evaluated by Dr. Cooper.  Cooper noted that her examination revealed

subjective tenderness and released her to work with restrictions of no lifting over

25 pounds and no regular bending or stooping.  He recommended that she stay on

her anti-inflammatory and to use her Flexeril as needed.  On June 1, 2009, Dr.

Cooper noted that he did observe muscle spasms during his treatment of the
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claimant.  On June 4, 2009, Watson returned for follow-up.  She complained of low

back pain and mild discomfort in her right shoulder, but her neck has improved.  He

noted that she had not gone to physical therapy since it had not been approved.

He also noted that her employer has no light duty available and that she requested

to be on leave with FMLA coverage.  Cooper noted that she had been able to

perform her job for one week with restrictions.  On June 11, 2009, Watson returned

for follow-up with complaints of continued discomfort and pain im her low back.  He

noted that she has not heard anything about physical therapy.  He noted that most

of her neck pain has since resolved.  Cooper notes that her case is becoming an

extremely frustrating treatment problem in that she has been restricted from work

since there was no light duty available.  He noted that he believed she should be

at work with accommodations and would not authorize FMLA.  He noted that her

injuries are simply muscular and should resolve with time, stretching/physical

therapy and medications.  Cooper noted that “If physical therapy had been

approved early on in this situation we would not be in this position nearly a month

later.”  He noted that unless physical therapy was authorized and she was allowed

to return to work, he would have no further involvement in her case.

DISCUSSION

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
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course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied. 

In the instant case, the respondents contend claimant’s neck and back

problems were pre-existing as a result of two motor vehicle accidents and that her

explanation of a fall over the extension cord in the tower is simply not credible.  On

the other hand, the claimant testified that her pre-existing neck and back problems

had resolved and she had returned to full duty work.  The claimant testified that she

was injured as she re-entered the security tower and tripped over an extension

cord.  She explained that she immediately called for help and sought medical

treatment.  She was diagnosed with acute cervical and lumbar strain.  While there

is medical evidence that the claimant had continued to have symptoms and

problems with her neck and low back after the two motor vehicle accidents, she was

able to return to work.  It was only after the claimant tripped and fell that she began

to have severe pain.  The medical evidence further documents new findings of an

injury, including muscle spasms.
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It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In addition to proving her injury by a preponderance of the evidence, the

claimant must establish the existence of the injury by medical evidence and

supported by “objective findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective

findings are those that cannot come under the voluntary control of the patient.  See

Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must also prove that there is a

causal connection between the work-related accident and the injury.  Stevenson v.

Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  With respect to this

proof, the claimant must show that the “major cause” of the injury is the workplace.

When making this determination, the claimant does not receive the benefit of the

doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp Polymer Products

v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).
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In the present case, I find that the claimant does establish a compensable

neck and back injury by medical evidence supported by objective findings.  A review

of the medical records offered in this case reflect there is objective medical

evidence that the claimant sustained an acute cervical and lumbar strain as

evidenced by muscle spasms observed by Dr. Cooper.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.

Causation

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:
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the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC
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22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).
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In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s
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symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, I find the testimony of the claimant to be credible.  It is

undisputed that a power cord was plugged in and hanging across the entrance into

the security tower on the night in question.  The claimant testified that it was

common for the guards to keep the lights off in the tower so that the prisoners could

not see where the guards were during their surveillance.  The records reflect that

the claimant immediately reported the incident and was sent for medical treatment

by the facility nurse and St. Vincent Family Clinic on the day of the fall. As

demonstrated above, there is medical evidence to confirm that claimant aggravated

her pre-existing condition as a result of her fall at work.  Moreover, the medical

evidence reveals that the claimant was released from her treatment for her back

problems as a result of the motor vehicle accidents two days prior to her fall at

work.  At that time, Dr. Nayles determined that her symptoms had resolved and she

had reached the maximum benefit of her physical therapy.

 The evidence further demonstrates that her need for treatment after May 16,

2009, was related to the claimant’s work-related injury.  After the fall, she

complained of severe pain in her neck and low back evidenced by muscle spasm.

She was treated with prescription medication, including muscle relaxers, and

physical therapy.  After treatment, her condition improved and her pain resolved

such that she has been able to return to her full work duties.  Based on the clear

weight of the medical evidence in this case from claimant’s treating physicians, I
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find that the medical treatment provided by Dr. Cooper is reasonable and necessary

and related to the compensable injury.

Claimant has also submitted a dental bill for cleaning and a comprehensive

oral examination on September 4, 2009, for payment.  She contends that the dental

treatment was necessitated due to the bleeding in her mouth as a result of her fall.

However, the records from her May 16, 2009, visit to St. Vincent Family Clinic

reflect that the examination of the claimant’s mouth revealed “poor dentition and

some gingival disease, but no bleeding is noted.”  Dr. Cooper noted that the

claimant reported “some mild bleeding around her mouth”, but that the nurse at the

facility took care of the bleeding.  The evidence reveals that the claimant did not

seek dental services until four months after the fall.  In light of the delay in treatment

and the other credible medical reports, I find the claimant has failed to prove that

the dental services were related to her compensable injuries.   

Temporary Total Disability

The claimant is entitled to temporary total benefits if she can satisfy a two-

prong test:  (1) claimant must be within her healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In the instant case, the claimant has returned to work

and resumed her regular duties as of July 22, 2009.  Therefore, I find that the
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claimant is entitled to  temporary total disability benefits for the time period from

May 16, 2009, until July 22, 2009.  

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted compensability of the claimant’s neck and back injury on

May 16, 2009.  I find that the claimant’s attorney is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded to the claimant as

a result of the findings herein, one-half of the fee to be paid by the claimant and

one-half of the fee to be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed on or about May

16, 2009, when the claimant sustained a compensable cervical and

lumbar injury.

3. Based on an average weekly wage of $716.07, the claimant would be

entitled to compensation rates of $477.00 for temporary total disability

benefits and $358.00 for permanent partial disability benefits, if

awarded.
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4. Claimant has proven by a preponderance of the evidence that she is

entitled to payment of her medical treatment by Dr. Cooper and that

the treatment rendered by Dr. Cooper was reasonable, necessary,

and related to her compensable injuries.  However, the claimant has

failed to prove by a preponderance of the evidence that the dental

services of September 4, 2009, were reasonable, necessary and

related to her compensable injuries.

5. Claimant has proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits  from May 16, 2009, to

July 22, 2009.

6. Respondents No. 1 have controverted this claim in its entirety.

Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).



Watson - F904540 - 22 -

IT IS SO ORDERED.

______________________________
BARBARA WEBB
Administrative Law Judge


