
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F812462

TAMMY WARRICK, EMPLOYEE
CLAIMANT

PLANTATION SERVICES, INC.,
EMPLOYER RESPONDENT

CINCINNATI INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 3, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 8,

2010, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on April 21, 2010.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on December 12, 2008, and at all pertinent times
hereto.

3. The claimant’s average weekly wage was $470.63,
which entitles her to compensation rates of
$314/$235.

4. This claim is controverted in its entirety.
 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability of claimant’s neck and headache
condition.

2. Entitlement to medical treatment.

3. Temporary total disability from December 31, 2008,
to a date yet to be determined.

Respondent:

1. Compensability, temporary total disability,
medical treatment, and attorney’s fee.

2. Offset for unemployment benefits since January 1,
2009, at $237 per week.

The record consists of the June 8, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant went to work for Plantation Services on

August 24, 2004.  (T. 8) Plantation Services provides and

maintains plants at hospitals, motels, and other businesses. 

(T. 9)

The claimant contends that she injured her neck on

December 12, 2008, while watering and moving plants in the

company’s warehouse.  The claimant testified that she woke

up that morning with a crick in her neck with tense muscles,

but no burning.  (T. 15) After having had a wart removal

surgery on the index finger of her right hand on

December 10, 2008, the claimant was carrying the water jug

in her left hand on December 12, 2008.  (T. 15-16)  
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The claimant described the symptoms that she developed

in her neck while watering plants on December 12, 2008, as

follows:

It started burning really bad at first.  And then
the burning kept getting worse, and it was just
like my neck started aching.  And it wasn’t
nothing you could rub out of your neck, it was
like the bone ached and a burning.  It started out
just a small burn, but before it was over, like I
said, it felt like ten bees had stung me, and it
felt like IcyHot.  It is kind of hard to explain. 
It felt like it was on fire.  (T. 17) 

December 12, 2008, was a Friday, and the claimant did

not say anything to her supervisor, Robin Connell, before

going home that day about any type of injury.  The claimant

testified that she did not say anything that day to Ms.

Connell because she thought she had overworked herself as

with prior muscle pains.  (T. 40) The claimant testified

that she believes she telephoned Ms. Connell on Monday

morning, December 15, 2008, to report what had happened and

that she needed to see a doctor.  (T. 17) Her treating

physician that day, Dr. Wolverton, diagnosed a muscle strain

or tendon tear and took the claimant off work until

December 22, 2008.  (R. Exh. 1 p. 25-27)

Ms. Connell testified that when the claimant returned

to work on December 22, 2008, the claimant said that she was

feeling much better. (T. 82) Ms. Connell testified that the

claimant never mentioned a neck injury after December 22,

2008.  (T. 82) Ms. Connell terminated the claimant on

December 31, 2008. (T. 82)
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The claimant has not returned to work anywhere else

since her termination, and she has received unemployment

compensation benefits since her termination on December 31,

2008, through the date of the hearing conducted on June 8,

2010.  From July of 2009 through April of 2010, she was in

class three days per week to obtain a GED and therefore was

not required to make job contacts to receive unemployment

compensation.  After obtaining her GED in April of 2010, she

has again been making job contacts.  (T. 59-60)

The claimant testified that she had been to the doctor

before December 12, 2008, for sore muscles in her neck and

back, but that these conditions had always resolved.  (T.

12) The claimant testified that she had not seen a doctor

for her neck in the six months before December of 2008, that

she had never had an operation on her neck, and that she had

never had an MRI before December of 2008.  (T. 11-12)  

The medical reports offered into evidence by the

respondents indicate that the claimant was treated for neck

pain in November of 2004, and neck pain with headaches and

numbness going into each arm in March of 2006. (R. Exh. 1 p.

1-7) The claimant was treated for low back pain in May of

2006, in March of 2008, and in August of 2008.  (R. Exh. 1

p. 8-15) These medical records give no indication that the

claimant ever underwent diagnostic testing or surgery or

that any of her bouts of neck and back symptoms did not

previously resolve.  The claimant testified that she does
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not remember the last time she woke up with a crick in her

neck before December 12, 2008.  (T. 51)

When the claimant was terminated on December 31, 2008,

she lost her health insurance.  In addition, she learned

through a letter received that same day that her workers’

compensation claim was being denied.  (T. 20)

The claimant came under the care of Dr. Shiva Nallur at

the St. Vincent Health Clinic-East on February 17, 2009, for

gastritis and sinusitis.  (C. Exh. 1 p. 6) Fees at this

clinic are based on income.  (T. 61) The treatment cost the

claimant twenty dollars.  (T. 61) Dr. Nallur’s report makes

no reference to the claimant’s neck, and she is not sure

whether she mentioned anything to Dr. Nallur in that visit

about her neck.  (T. 48)

However, the claimant returned to the clinic on

April 6, 2009, and her chief complaint at that time was that

her neck hurt.  (C. Exh. 1 p. 9) After follow-up visits in

May, July, September and November, the claimant underwent a

cervical MRI on December 10, 2009.  A radiologist, Dr. Aaron

Janos, stated that the MRI indicated a broad based disc

protrusion at the C5-6 level, causing mild left neural

foraminal stenosis with minimal effacement of the ventral

thecal sac secondary to annular disc bulging.  (C. Exh. 1 p.

20)

Dr. Gary Frankowski evaluated the claimant at Little

Rock Pain Management on May 14, 2010.  The claimant
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presented with neck pain radiating to her left shoulder and

headache symptoms on the left side.  Dr. Frankowski

indicated that the claimant’s MRI findings were consistent

with her clinical symptoms, and Dr. Frankowski proposed a

cervical epidural steroid injection to provide the claimant

relief of her symptoms.  (C. Exh. 1 p. 25)

Issue 1: Compensability Of Alleged Neck Injury 

 To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, I find that the claimant has

established by a preponderance of the evidence each of the

requirements necessary to establish that she sustained a

compensable neck injury on December 12, 2008.

With regard to the “specific incident” requirement, I

note that in Cedar Chem. V. Knight, 372 Ark. 233, 273 S.W.3d
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472 (2008), the Arkansas Supreme Court affirmed the Full

Commission’s award of benefits for a knee injury caused by a

specific incident under circumstances where the worker was

required to ascend and descend multiple flights of stairs

multiple times per shift; the worker testified that he

developed knee pain while descending stairs approximately

five hours into his shift, and the Commission found the

claimant’s testimony credible.  In the present case, I find

credible the claimant’s testimony that her neck pain started

on the afternoon of December 12, 2008, while using a one

gallon container to water plants in the company warehouse. 

In light of the Court’s reasoning in Knight, I find that the

claimant was engaged in a specific incident at work when her

injury occurred, and that the injury is therefore

identifiable by time and place of occurrence.

Since the claimant was watering plants in the warehouse

for the benefit of her employer, I also find that any injury

the claimant sustained as a result of watering plants arose

out of and in the course of her employment.        

I also find that the claimant’s neck injury is

established by medical evidence supported by objective

findings at the C5-6 level of the claimant’s cervical spine

contained in the MRI performed on December 10, 2009.  In

this regard, I find credible Dr. Gary Frankowski’s

conclusion on May 14, 2010, that the claimant’s MRI findings

are consistent with her clinical symptoms.  Although the
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respondents place great significance in the lack of any

mention of neck symptoms in Dr. Nallur’s report on

February 17, 2009, some two months after the incident at

work, I find credible the claimant’s explanation that she

presented to Dr. Nallur at that time for her acute sinus

infection.  (T. 48)  

I also find that the claimant has established by a

preponderance of the evidence that watering plants on

December 12, 2008, caused her neck problems at issue in this

claim.  In reaching this conclusion, I am persuaded by the

evidence that the claimant had never had surgery or even an

MRI on her neck before December 12, 2008.  I am persuaded by

the evidence that the claimant had not seen a doctor for any

type of neck treatment for over two and one-half years

before the incident on December 12, 2009, and by the

evidence that any neck pains she had before December 12,

2008, had resolved.  I am persuaded by the testimony of her

neighbor, Bobby Robinson, that the claimant worked outside

on the weekends before December 12, 2008, but no longer does

so.  (T. 71) I am also persuaded by the testimony of her

daughter, Christy Warrick, that before December 12, 2008,

the claimant worked in the yard and went camping regularly

but now complains about her neck hurting.  (T. 66)

I am persuaded by the Form AR-N dated February 15,

2008, which reports a neck injury, and which indicates that

the claimant told Teresa Bailey about her condition on
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December 12, 2008, at 3:45 p.m. (R. Exh. 1 p. 1) I am

persuaded by the history in Dr. Wolverton’s December 15,

2008, note of neck pain that started Friday from over

lifting at work.  (C. Exh. 1 p. 1)   I am persuaded by the

history of lifting heavy water buckets contained in Dr.

Wolverton’s form AR-3 signed on December 15, 2008.  (C. Exh.

1 p. 3-4)  I am also persuaded by the history of an injury

in December carrying heavy water and sweeping out bays

contained in Dr. Nallur’s April 6, 2009, report.  (C. Exh. 1

p. 9)

Finally, I am persuaded by the claimant’s testimony

that her neck never got better and is the same now as it was

when she went to see Dr. Wolverton.  (T. 18-19) I am

likewise persuaded by Dr. Frankowski’s statement that the

claimant’s MRI findings are consistent with her symptoms. 

(C. Exh. 1 p. 25) 

While I recognize that the claimant woke up with a

crick in her neck on December 12, 2008, I find credible her

testimony that she worked the crick out.  (T. 15)  

Consequently, I find that the claimant has established

by a preponderance of the evidence each of the requirements

necessary to establish that she sustained a compensable neck

injury caused by watering plants using a one gallon water

jug with her left hand on December 12, 2008.
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Issue 2: Temporary Disability Compensation And Reasonably    
         Necessary Medical Treatment

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, I find that the testing,

treatment, and medication that the claimant has received

through Dr. Nallur has been reasonably necessary to diagnose
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the nature and extent of the claimant’s compensable back

injury, and to provide the claimant relief from that injury. 

I also find that the cervical epidural steroid

injection proposed by Dr. Frankowski on May 14, 2010, which

is intended to relieve her painful condition, is reasonably

necessary to treat the claimant’s neck injury.  Since the

claimant has not had the benefit of receiving Dr.

Frankowski’s proposed specialized treatment which can

improve the underlying nature of her injury, I find that she

also remains within the healing period for her compensable

neck injury.  City of Fouke v. Buttrum, 59 Ark. App. 219,

956 S.W.2d 193 (1997).

In addition, the record indicates that the claimant was

temporarily totally disabled during the period that she was

taken off work by Dr. Warrick from December 15, 2008,

through December 21, 2008.  

However, I find that the claimant has failed to

establish by a preponderance of the evidence that she was

disabled from working for any period after she returned to

work on December 22, 2008.  In this regard, I note that no

physician has placed the claimant in off work status after

December 21, 2008.  The claimant returned to work for

Plantation Services upon her release on December 22, 2008,

and continued to work until her termination on December 31,

2008.  No doctor has placed the claimant into off work

status thereafter.  (T. 50) In fact, the record does not
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contain any work restrictions issued by any physician for

any period after December 21, 2008.  The claimant has drawn

unemployment compensation and made job contacts except for

the period where she attended class for her GED, and the

claimant has indicated that she would have continued working

at Plantation Services had she not been terminated.  (T. 50) 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on December 12, 2008, and at all pertinent times
hereto.

3. The claimant’s average weekly wage was $470.63,
which entitles her to compensation rates of
$314/$235.

4. This claim is controverted in its entirety.

5. The claimant has established by a preponderance of
the evidence that she sustained a compensable neck
injury on December 12, 2008.

6. The claimant has established by a preponderance of
the evidence that the medical treatment that she
has received through Dr. Nallur and the proposed
treatment by Dr. Frankowski are reasonably
necessary to treat her compensable neck injury.

7. The claimant has failed to establish by a
preponderance of the evidence that she was
disabled from working for any period after
December 31, 2008.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on any indemnity benefits to which the claimant may

become entitled as a result of the findings herein, one-half

of which is to be paid by the claimant and one-half to be

paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 and Death & Permanent Total Disability Trust Fund

v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


