
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F711345

MICHAEL WALTON, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED APRIL 30 , 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on February 12,
2010, at Little Rock, Pulaski County Arkansas.

Claimant represented by Mr. M. Scott Willhite, Attorney at Law, Jonesboro,
Arkansas.

Respondent represented by Mr. Richard S. Smith, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment with Dr. Chakales, additional temporary total

disability benefits and attorney’s fees.

At issue is whether or not the claimant suffered an independent intervening

cause breaking the chain of the respondent’s liability for a compensable left

shoulder injury, as defined by Ark. Code Ann. § 11-9-102(4)(F)(iii).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 17, 2007, at which time the claimant sustained a compensable injury at a

compensation rate of $496.00/$372.00.  Medical expenses (until November) and

temporary total disability benefits (until August) were accepted.  On November 5,

2008, Dr. Ken Martin released the claimant with no impairment.  On April 23, 2009,
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the Medical Cost Containment Division approved a change of physician to Dr.

Harold Chakales.  The claimant received unemployment benefits from May 10,

2008, to August 9, 2008, at $391.00 per week.

The claimant contends his shoulder remains symptomatic and he wishes to

pursue medical treatment and diagnostic testing as recommended by Dr. Chakales.

He seeks additional temporary total disability benefits from August 21, 2008, to a

date yet to be determined, and attorney’s fees.

The respondents contend further treatment is unreasonable, unnecessary

and unrelated to the compensable injury.  The claimant suffered an independent

intervening injury when he picked up a bale of hay at home.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify.  He is right hand dominant.  He

has complied with the doctor’s recommendations, faithfully attended physical

therapy and made a valid effort during the Functional Capacity Evaluation.

The claimant, age 40 (D.O.B. 7/5/69), had three years of college and work

experience as an emergency medical technician (EMT) and police officer prior to

the compensable injury.  Since he has been off of work, the claimant returned to

school and expects to complete his college degree in the field of renewable energy

by December 2010.  The claimant lives on a 32 acre farm with thirteen horses and

four goats.  Prior to the accident, the claimant broke and rode horses.  After the

accident, he is limited to renting stalls for others to board their horses and relies on

financial assistance from his family.

The claimant was employed by the respondent employer as a field sergeant,

riding a horse and supervising prisoners working on the hoe squad.  On October
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17, 2007, the claimant injured his neck, left shoulder and ribs when his horse threw

him.  He temporarily lost consciousness.  The Major carried him back to the prison

where an ambulance was called.  After the claimant returned home, he again called

an ambulance and returned to the hospital due to shoulder pain.

Eventually, the claimant came under the care of Drs. Sandifer and Baskin

who treated him conservatively with medication, physical therapy and injections.

The claimant explained that treatment improved the pain but not the function of his

arm.  The range of motion in his left arm was limited by pain.  He was unable to lift

weights and could not lift his arm above chest level.

The claimant came under the care of Dr. Ken Martin who performed surgery

on July 3, 2008.  The claimant experienced grinding in his shoulder after surgery

and the pain came from several areas in the shoulder instead of the singular source

of pain he had been experiencing for nine months.

The claimant underwent a functional capacity evaluation (FCE) on October

6, 2008, and was cleared to work in the heavy classification level defined as lifting

weights between 51 to 100 pounds.

When the claimant returned to Dr. Martin on November 5, 2008, he reported

that lifting a 40 pound bale of hay on his farm aggravated his shoulder.  A month

later, Dr. Martin issued a report dated December 9, 2008, assessing maximum

medical improvement on November 5, 2008, and a 0% permanent impairment

rating.

The claimant obtained a change of physician to Dr. Chakales who has

recommended additional medical testing (CT/MRI scan and arthrogram), which the

claimant would like to pursue as he remains symptomatic and unable to use his left

arm.  The claimant paid for some of the office visits to Dr. Chakales after the
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respondents controverted the claim but he is financially unable to pursue the

recommended diagnostic testing.

INDEMNITY BENEFITS

The claimant’s employment was terminated in May 2008, after he exhausted

his sick leave and FMLA leave time.  The claimant stopped receiving temporary

total disability benefits on August 21, 2008.  He applied for unemployment benefits

for right-handed duty only and received $391.00 per week for eleven weeks

between May 10, 2008, and August 9, 2008.  The respondents took a credit for the

unemployment benefits and Work Force Services later fined the claimant and

demanded repayment.

Unemployment benefits are addressed in the Act under Ark. Code Ann. § 11-

9-506:

Limitations on compensation – Recipients of unemployment
benefits.

(A) Any other provisions of this chapter to the contrary
notwithstanding, no compensation in any amount for temporary total,
temporary partial, or permanent total disability shall be payable to an
injured employee with respect to any week for which the injured
employee receives unemployment insurance benefits under the
Arkansas Employment Security Law, § 11-10-101 et seq., or the
unemployment insurance law of any other state.

(B) Provided, however, if a claim for temporary total disability
is controverted and later determined to be compensable, temporary
total disability shall be payable to an injured employee with respect
to any week for which the injured employee receives unemployment
benefits but only to the extent that the temporary total disability
otherwise payable exceeds the unemployment benefits.

MEDICAL EVIDENCE

The parties’ exhibit packets are not arranged in chronological order as

requested by the prehearing notice.  Instead, the records are grouped by author.

After the compensable accident, the claimant was treated for a concussion

and pain in his neck, back, right knee and shoulder.
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A bone scan detected abnormal activity in the left sternoclavicular joint,

cervical spine at C6 and C7, and 2nd rib.  An MRI scan showed bulging at C5-6 and

endema or inflammation in the acromioclavicular joint with a partial tear of the

anterior labrum.  Dr. Barry Baskin also noted a possible shoulder separation in his

report of February 26, 2008. 

The claimant was treated with medication, physical therapy and steroid

injections.  Dr. Baskin ordered an FCE.  A follow-up MRI in May 2008 showed

atrophy of the shoulder with thickening of the joint capsule and anterior glenhumeral

ligaments.  Dr. Baskin referred the claimant to Dr. Ken Martin, commenting,

“sometimes a scope is the only way to accurately diagnose shoulder pathology.”

Dr. Martin scoped the claimant’s shoulder and prescribed more physical

therapy, medication and injections.  Dr. Martin’s July 30, 2008, surgical report

shows no evidence of tears but there was inflamation in the bursa and impingement

on the acromion.  He ordered another FCE and diagnosed synovitis of the

subacromial space in the left shoulder.  Follow-up reports show improvement but

the claimant continued to complain of weakness and soreness in the AC joint.

Dr. Martin’s report of September 24, 2008:
He could conceivably continue on light duty status, although he really
has not returned to any employment since we last saw him. With that
in mind, we will just keep him in a no-work situation until we have had
a chance to look at the result of the FCE . . . We will see him back in
2 months and check on his progress.  He ought to be very near
maximum medical improvement at that point and we can hopefully
release him and issue an impairment rating.

Based on the valid October 6, 2008, FCE, Dr. Martin released the claimant

to return to work (heavy classification) in an undated report (see page 24 of the

claimant’s exhibit).

On November 5, 2008, the claimant returned to Dr. Martin for follow-up.

Michael Walton returns for follow-up of his left shoulder arthroscopy
with rotator cuff repair performed on July 3, 2008.  He is 4 months
post-op.  He complains of pain at night and pain with any strenuous
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activity.  He picked up a bale of hay and after about 20 feet, he
developed sharp pain in the shoulder blade. 

He reports he has been performing a home exercise program.  His
activity level is restricted per protocol.  He reports he is able to rest
at night at times . . .  On examination, his strength is improving.  He
is tender along the shoulder blade.

Dr. Martin diagnosed a stable shoulder and prescribed no new treatment,

noting the claimant could participate in activities as tolerated.  He assessed 0%

impairment on December 9, 2008.  The claimant returned in follow-up on January

28, 2009, still complaining of pain with activity.  A repeat MRI scan on February 6,

2009, was abnormal, showing a labral tear of the left shoulder with impingement.

The radiologist recommended correlation with an MRI arthrogram.

Dr. Chakales’ report of May 28, 2009:
Mr. Walton had an MRI of the shoulder on May 4, 2009, and was
abnormal.  He also had a bone scan which showed increased activity
involving the shoulder, indicating some problems at the clavicular
joint and in the shoulder itself . . . He was diagnosed with an anterior
tear of the labrum . . . there is no evidence of a torn rotator cuff.

Dr. Chakales’ note of June 29, 2009:
The insurance company is taking the position that when he lifted the
30 lbs. of bale of hay, he tore his rotator cuff.  He has been caring for
the horses with only one arm and says he does not think that is when
he tore the rotator cuff, as he was hurting before that. 

Dr. Chakales diagnosed a “partial tear of the rotator cuff with suspected

continued separation of the labrum.”  Dr. Chakales recommended additional testing

(CT arthrogram or arthrogram with MRI) and prescribed medication.  If there is

evidence of a rotator cuff injury or impingement then he would recommend surgery.

Dr. Chakales also ordered another FCE, (see also his report of July 27, 2009).

Systemedics reports indicate that nerve conduction studies were

recommended to assess nerve damage but there is no indication this test was ever

performed.  A report dated October 22, 2008, shows the claimant was still reporting

pain with activity prior to the hay bale incident in November 2008.  Dr. Martin was

still prescribing Hydrocodone prior to the hay bale incident.
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Mr. Walton continues to report pain in his left shoulder. He is 11
weeks post-op from left shoulder arthroscopy . . . left shoulder was
injected in an effort to reduce inflammation in the shoulder and
decreasing pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In the case at bar, the claimant suffered multiple injuries in a fall from a horse

while performing his job duties as a prison guard.  However, he remained

symptomatic with left shoulder pain.  He was treated conservatively by Dr. Baskin

before being referred to Dr. Martin who scoped the claimant’s shoulder on July 3,

2008.  A valid FCE was performed on October 6, 2008, clearing the claimant to

return to work.  The claimant continued to complain of pain with activity requiring

medication and injections on October 22, 2008.  The claimant saw Dr. Martin again

on November 5, 2008, for a scheduled follow-up appointment.  At that appointment,

the claimant reiterated that activity caused pain and gave an example of lifting a

hay bale.  Dr. Martin’s exam was unremarkable; he prescribed no change in

treatment; and released the claimant with 0% impairment on November 5, 2008.

The claimant obtained a change of physician to Dr. Chakales who would like

to run additional testing due to the claimant’s continued complaints of pain.  The

respondents have controverted any additional treatment contending the hay bale

incident is an independent intervening cause.

Arkansas Code Annotated § 11-9-102(4)(F)(iii) (Repl. 2002) provides that

benefits shall not be payable for a condition which results from a nonwork-related

independent intervening cause following a compensable injury which causes or

prolongs disability or a need for treatment.  However, when the primary injury is

shown to have arisen out of and in the course of employment, every natural

consequence that flows from the injury likewise arises out of the employment,

unless it is the result of an independent intervening cause attributable to a

claimant’s own negligence or misconduct.  Wackenhut Corp. v. Jones, 73 Ark. App.
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158, 40 S.W.3d 333 (2001).  A nonwork-related independent intervening cause

does not require negligence or recklessness on the part of a claimant.  Davis v. Old

Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326 (2000), K II Construction

Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

The respondents’ contentions are simply not supported by Dr. Martin’s

examination on November 5, 2008.  He found no change in the claimant’s condition

and indeed prescription medication, injections for pain and inflammation were

necessary before the hay bale incident.  Since the claimant was cleared to return

to work at full duty, lifting the hay bale did not violate any medical restrictions.

Either it was a mistake not to impose permanent work restrictions on the claimant

or it was a mistake not to diagnose any new injury at the time of the hay bale

incident.  My review of the medical records show the claimant remained

symptomatic after surgery and before the hay bale incident.  I find the surgery failed

to alleviate his symptoms and his condition progressively deteriorated with normal

activities.  Therefore, I find this claim is not barred by any independent intervening

cause.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employer/employee/carrier relationship
existed among the parties on October 17, 2007, at which time
the claimant sustained compensable injuries at a
compensation rate of $496.00/$372.00.

2. The claimant remained symptomatic with activity following his
surgery.  His present symptoms are in the same area of the
shoulder as his compensable injury.  He violated no
restrictions in performing activities.  Therefore, I find his
present symptoms are a compensable consequence of the
original injury necessitating additional medical treatment.

3. The respondents are directed to pay all medical treatment
within thirty days of receipt pursuant to Rule 30.

4. The claimant remained in his healing period unable to work
and is entitled to additional temporary total disability benefits
from August 21, 2008, to a date yet to be determined.
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5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. § 11-9-715, § 11-9-801, and WCC
Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. § 11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


