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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F011975

SHIRLEY WALKER, EMPLOYEE CLAIMANT

UNITED CEREBRAL PALSY OF ARKANSAS  
EMPLOYER,                                        RESPONDENT NO. 1 
                                                   
GREAT RIVER INSURANCE CO.,
INSURANCE CARRIER                                RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2 
                                  

OPINION FILED NOVEMBER 5, 2010  

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable Philip Wilson,
Attorney at Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by The Honorable Guy Alton
Wade, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 waived participation in the hearing.
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

27, 2010, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter on July 26, 2010.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 
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the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The claimant was an employee of the respondent-employer

and sustained a compensable back injury on July 15, 2000.

3.  The claimant has received an eleven (11) percent

impairment rating to the body as a whole which has been accepted

and paid.

4.  Respondents no. 1 have paid reasonably necessary and

related medical treatment through June 1, 2009.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Continued medical care and treatment, to include

membership to the Athletic Club, mileage and the claimant’s June 1,

2010 visit to Dr. Mocek. 

2. Appropriate attorney’s fee.

     The claimant’s and respondent no.1 ‘s’ contentions are set 

out in their responses to the Prehearing Questionnaire and are

hereby incorporated herein by reference.              

The documentary evidence submitted in this case consists of

the transcript of the September 27, 2010 hearing, and the exhibits

contained therein.  In addition, the administrative law judge’s

opinion of March 9, 2006, the Full Commission’s opinion of January

8, 2007, and the hearing Transcript of December 9, 2005 have all
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been made a part of the record as Joint Exhibit Nos. 1, 2, and

three.  As such, these have been blue-backed. The proffered

testimony of Darneshia Hill has been not been considered in this

Opinion.  

     The following witnesses testified at the hearing: the claimant

and Darneshia Hill. 

                           DISCUSSION

     A prior hearing was held in this matter on December 9, 2005.

An administrative law judge’s opinion was rendered on March 9,

2006.  The respondents filed an appeal from this decision to the

Full Commission.  In an opinion dated January 8, 2007, the Full

Commission affirmed and adopted the administrative law judge’s

decision. No further appeals were taken from this decision.

Therefore, said decision is the law of the case.  An extensive

review of the facts of this case is found in the March 9, 2006

opinion.  

     Since the most recent prior hearing, respondents no. 1 have

controverted the claimant’s entitlement to additional medical

benefits, in the form of milage reimbursement and the claimant’s

continued membership at the North Little Rock Athletic Club.  Also,

respondents no. 1. have not paid for the claimant’s last doctor’s

visit of June 1, 2010 with Dr. Mocek.  

     At the time of the most recent hearing, the claimant was

forty-five years of age. She is a high school graduate.  The
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claimant sustained a compensable injury to her lower back on July

15, 2000, while working for United Cerebral Palsy.  

     She agreed that she has received some benefits and payment

over the years for her compensable back injury.  According to the

claimant, she has seen multiple doctors over the years.  However,

her current treating physician is Dr. Mocek.  The claimant agreed

that she sees him on periodic basis.  

      As of the date of the hearing the claimant was not employed.

The claimant testified that she continues to have problems with her

back.  According to the claimant, her current problems are the same

problems that she testified to in the previous hearing. The

claimant essentially agreed that Dr. Mocek gave her a prescription

for a health club membership, which was an issue at the last

hearing. She agreed that she has continued to go to the health club

and is currently treating with Dr. Mocek. 

      The claimant gave the following explanation of the procedure

for signing in and out of the health club:

Q. Okay.  Now, then, you just told me -- the respondents
have given us a written list of what their computer shows as
to the periods of time that you went to the health club.
Could you explain over the years what the procedure is when
you go in, to sign in or to sign out?

A. You don't have to sign in and sign out, you know, if they
know you real good because I come all the time, they just say,
okay, Ms. Walker, give me the keys, and, you know, you just go
on in.  Some days, you sign in, you know, just go in and it
depends on who is there.  It's not the same person every day.
You know, you just walk on in because they already know me,
and, you know, the members, so you just walk on in and --
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Q. Well, I mean, do they have a card you swipe or do you
have a sign-in roster or what do they have there?

A. No, sometimes, you have a card.  I have a card and if you
miss, you know, sometimes, if you don't bring your card, you
know, they'll just let you in.  You don't necessarily have to
sign in because they already know you because you're a member.
They'll check you, you know, your name and see who you are
because you've got your picture.  Once they got your picture,
that's it.

     She testified that over the years she has gone to the health

club approximately three to four days a week.  According to the

claimant, when she worked, after having worked 12 hours, she would

go directly to the health club.  She would do exercises and get in

the whirlpool because sometimes the warm water or heat helped her

back.  The claimant testified that this also helped her to sleep

a little better.  She further testified that she weaned herself off

of taking the medications because she was working 12-hour shifts

and had to be around patients.  According to the claimant, by going

to the athletic club, this was better than taking the medication

because she would be out of it and would sleep.            

     The claimant admitted that over the years since she has been

treated solely by Dr. Mocek, and been on various types of

medications, including pain relievers and muscle relaxers.

According to the claimant, a combination of side effects from these

medications made her drowsy and unable to function.  The claimant

admitted that she worked for 11 years at the State Hospital.  The

claimant agreed that it was hard to work while on these
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medications.  

    She admitted to undergoing physical therapy once after her

injury.  However, according to the claimant, the therapy actually

hurt her back.  The claimant essentially agreed that the self

therapy and hot tub at the gym has helped her back symptoms, and

she uses less medications.

     After being reminded that she her statements were being made

under oath, the claimant again testified that she would go to the

gym three to four times a week, regardless of what the records

showed.  She denied having kept a diary of the number of times that

she would go to the gym.  However, the claimant testified that she

kept a list of her mileage for her gym trips and doctor visits.

The claimant essentially testified that the times that she put for

the mileage is the time that she actually went the gym and to

doctor visits.  

     She gave the following explanation of the benefits of her 

going to the athletic club:

Q.   Okay.  And, again, I believe you testified to this at the
last hearing, but does working out and the hot tubs, or I say
working out, does the exercising and the hot tub, does that
alleviate the symptoms that you have in your back?

A. It don't alleviate them because I have chronic pains, but
it helps reduce it, and, you know, I feel more better.  I
don't be, you know, I be, you know, mentally, you know,
because when you have chronic pains, it's just non-stop, but
it helps a whole lot.
Q. Okay.

A.   You know, it keeps me functioning instead of on
medication.
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Q. So it reduces your medication when you have to do that?

A. Yes.

Q. And Dr. Mocek has prescribed that the same as he did back
before the last hearing; is that correct?

A. Yes.  Yes, sir.

Q. You hadn't had any other injuries or accidents since this
accident to your back?

A. No, sir.

Q. Prior to or before this injury, had you had -- to your
knowledge, had you had any injuries or treatment for any back
problems before this accident?

A. No, sir.

Q. Have you ever been treated, to your knowledge, before
this accident, for any type of arthritis or any other problems
with your back?

A. No, sir, I'd been very healthy until then.

Q.   Okay.  

     On cross examination, the claimant explained that 10 years 

after her injury, working out and sitting in a whirlpool helped her

back because she has chronic pain.  The claimant further explained

that her workout at the athletic club includes, cardio, stretching,

and walking.  After this, she gets into the whirlpool.        

     The claimant agreed that she left United Cerebral Palsy 

shortly after her event in July of 2000.  According to the

claimant, it was maybe a year before she got another job, as she

was unemployed.  The claimant essentially testified that 

thereafter, she went to work for the State Hospital as a mental
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health aide.  The claimant initially worked eight-hour shifts, but

they later required her to work 12-hour shifts.  She agreed that

when the State Hospital let her go in January of this year, she was

working 12-hour shifts.  

     Specifically, she testified:

Q. Okay.  And when would you go work out?

A. That morning.  I would go in the mornings right after
work.

Q. Now, did you always go to one of these classes?

A. In the mornings, yes.

Q. Okay.  And what time would you go to these classes?

A. Sometimes, the classes started at 8:30.

Q. And that class would last how long?

A. Maybe about 30 minutes, 45 minutes, 30, somewhere around
in there.

Q. And that's when you would do your stretching?

A. Yes.  

Q. Okay.  

A. And then I go on the weekends.

    She again agreed that the only doctor she has seen for an

extended period time has been Dr. Mocek, which has been

occasionally for a follow-up visit.  However, the claimant further

explained that she has seen Dr. Mocek whenever she was having any

kind of problem, as she did have a problem with pain going down her

leg.  
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      The claimant testified that she last saw Dr. Mocek around the

12th or 16th of June.  According to the claimant, when she worked for

the State Hospital, she worked 64 hours a week.  However, she

worked the night shift, which was less stressful. 

     Upon being asked was to when she last worked for United 

Cerebal Palsy, the claimant agreed that it would have probably been

December of 2000.  According to the claimant, they fired her right

after all of the procedures.  The claimant admitted that she then

went to work for the State Hospital and that is the only place she

has worked since she worked for United Cerebral Palsy, except for

subbing (as a substitute teacher) at the school district.

     The claimant gave the following explanation:

Q. Okay.  Well, you've told your attorney this just a minute
ago.  You didn't keep notes except your attendance on this
mileage statement.

A. Yeah, I keep two things.  

Q. I'm going to show you what's marked as Respondents’
Exhibit 1, and this is -- I actually asked for this from the
North Little Rock Athletic Club.  That's where you go; is that
right?

A. Right.

Q. Okay.  And it says, "Here is Shirley Walker's usage from
late 2007 to the present."  Do you see that?

A. I mean, you don't always sign in.  It depends on who's
there. 

Q. Well, I understand that's what you're claiming.  

A. Right.

Q. Now, on these, this is your mileage statement that your
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attorney made an exhibit of.  Do you see this?

A. Uh-huh.

Q. And it says, starting right here, I'm looking at I guess
what would be the first page of the mileage, 4/15/08 to
5/15/08, NLR Athletic Club for treatment, and it only lists
306 miles; is that right?

A. Going and coming back.     

Q. Okay.

A. Once I leave work, I come back --

Q. Do you know how many visits you attended from May, or,
excuse me, April 15th of '08 to May 15th of '08?  Is there any
way to tell on this sheet how many times you went in to the
health club?

A. No.  All I did was just put, you know, from the four, you
know, 4/15 to whatever, you know, the days, because I go on
certain -- the same day --

Q. And so for each period, 5/15/08 to 6/15, you just put 306
miles.  You can't tell me what days you attended or how many
times you went; is that true, based on this?

A. Well, I didn't think of it, you know, I wasn't really,
you know, thinking of it, you know, I just put in between that
time and that time, the days because I go three or four days
a week whatever days it is.  It might not be the same day, but
I go three, four days a week.

Q. Answer my question, okay?

A. Uh-huh.

Q. Listen to my question.  You can't tell me what days you
went or how many visits there were for any one of those
periods of time, can you?

A. Well, no, not on that because I didn't do it like that.

Q. Okay.  Well, whenever you look and compare that with the
Respondents’ Exhibit 1 for the same period, let me find the
right page, there are no visits from April the 15th of '08 to
May 15, '08, are there?
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A. I worked, I mean, a lot of times, you don't -- I mean,
they don't sign you in.  You just go in.

Q. Well, just answer my question.  Does this document,
Respondents’ Exhibit 1, reveal any visits at the North Little
Rock Athletic Club for April 15th to May 15th?

A. Well, it don't.  I don't' know why.

Q. There are none.  In fact, there's a big gap between
February '09 and June of this year, isn't there?

A. Well, it is, but I don't know why because I've been
going.

Q. Or excuse me, February 9th of 2008 to June 10th of 2008;
is that right?

A. Well, I'm seeing it on that piece of paper, you know, on
that sheet.

Q. I understand.

A. But not all the times you don't have to sign in.  You
just go in and it be a different person up there every, you
know, every day.

Q. Do you have anything other than your claim on this
mileage statement which doesn't reveal any dates and doesn't
reveal any times to show that you even went to the North
Little Rock Athletic Club?

A. Well, not on that, I don't.

Q. Okay.  Now, whenever you go to the Little Rock Athletic
Club, they don't provide any kind of documentation of your
visits or anything, do they?

A. No, sir.

     Upon further questioning, the claimant testified that she is

a behavioral specialist.  She agreed that she is not an RN, LPN or

CNA.  The claimant admitted that she sustained an injury to her

knee, which resulted in her having to undergo four surgeries.
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However, she agreed that her knee injury did not result from

anything that happened in July of 2000.  

     She testified:

Q. Now, is it your thought that somehow going to this health
club is healing you?

A. What do you mean?  In my thoughts, I mean, it helps
better than my medication.  I'm not a medication type of
person.  Anything to keep from taking medication, I would, you
know, do and that's what helps me.

Q. Just makes you feel better.

A. Yes, feels better.  It don't stop the pain, but it helps
-- it helps a lot.

Q. Are you pretty much on your own as to when you go or what
you do when you get there at the health club?

A. Pretty much so, I mean, you know, but I do the workout,
yes.

Q. Do you ever go in for massages and stuff like that?

A. Yes.  I was, you know, getting, what, twice a month, was
scheduled to get them twice a month.

Q. When is the last time you did that?

A. Sometime, what, last year, I guess when it stopped, the
last payment that I had, to pay for it, it should have been
somewhere around --

Q. Now, are you still going to the health club?

A. No, because y'all stopped it.

Q. When did you stop going?

     A. Oh, I started going -- stopped going because I had a --
     in -- because they would let me go up until the 6th -- I think
     the 15th, 7/15, because I had a bill, they had to charge me 
     for it because all the money -- because the extra money that
     I had, they put it towards the new payment.  
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     According to the claimant, the last time that she went to the

health club was sometime between June and July of this year.  She

denied going to the health club on September 13, 2010 because by

that time, they had stopped her renewal.  However, she admitted to

having gone to the health club to purchase a shake.  The claimant

further explained that she did not have to sign in each time that

she went to workout at the health club.  

     On redirect, the claimant testified:

Q. Now, this Athletic Club, let's talk about that.  You
would go to these classes.  Do they do -- do you do certain
exercises and stretching and exercises in these classes?

A. Yes.

Q. Okay.  And has anybody from the insurance company or the
doctor's office or Mr. Wade's office, has anybody ever asked
you to have the Athletic Club send any records to anybody?

A. No.

Q. Doctors, nobody ever asked you?

A. No, sir.

Q. Okay.  

     Upon questioning by the Commission, she gave the following

explanation:

Q. Okay.  So you're saying that you went to the health club
every week, three to four times a week?

A. Yes, yes, ma'am.

Q. And this is the only record that you kept --

A.   Yes, ma'am.

Q.   -- which is Claimant's Exhibit 3.  And you didn't do any
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other documentation?

A. No, ma'am, but I will -- since, you know, we're doing it
-- do it that way, but that's the way I've been doing it.
That's what I've been doing when they first started paying me
and they haven't said anything.

     Upon further redirect questioning, the claimant essentially

testified that over the years, she has been submitting her mileage

in the manner that she has done it in Claimant’s Exhibit No. 3, and

Ms. Hill or anybody from the insurance company as ever asked her to

do it any differently.

  Darneshia Hill was called as witness on behalf of the

respondents.  Ms. Hill agreed that she is employed by Union

Standard and is the adjuster on Shirley Walker’s [the claimant]

claim.  She has been involved with this particular claim since 

2001.  

    Ms. Hill testified that based on Dr. Mocek’s letter of 

September 16, 2009 [per her request of June 18, 2009], the claimant

was deemed MMI and did not require therapy anymore.  According to

Ms. Hill, based on this letter, she did not pay for the claimant’s

June 2010 visit to Dr. Mocek.  However, she had already at that

particular point renewed the annual membership at the health club

for 2009.                         

   According to Ms. Hill, her basis for not renewing the gym

membership in 2010 was because the claimant had been placed at

medical maximum improvement and the doctor stated that she did not

need continual therapy.
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     Ms. Hill admitted that she received what has been marked as

Claimant’s Exhibit 3.  Specifically, she testified:

Q. Okay.  Now, did you do any inquiry or make any inquiries
with regard to the mileage that was actually submitted?

A. Yes.  When I got this mileage request from Ms. Walker, we
also had conversations about the mileage.  And on here, it
stated some particular dates, like April 15th through May
15th, and, to me, that's a whole month period.  And when we
spoke about the mileage and it stated 306 miles, I indicated
to her that I needed this re-submitted because I didn't have
what dates she went, was this for a 30-day period, was this
for seven days a week, total miles 360 miles, was it coming
from work or going -- coming from home.  In this conversation,
she did state to me that she went three or four days a week,
and I asked her, so three or four days a week, does this total
306 miles round trip, and, normally, when we submit mileage,
it's on an honor system.  We normally do not ask them, you
know, clock your mileage or use your odometer and send it in
to us.  But because we had a heated conversation and because
she worked in Little Rock and the mileage -- the physical
therapy or the member -- the gym was in North Little Rock, it
kind of raised a red flag.  So I did a Mapquest myself, and I
got a letter, I called the North Little Rock Club and
requested an attendance sheet.  And I submitted mileage for
what was submitted to me, because this didn't -- I asked her
was this seven -- did you go seven days a week, you know, 306
miles round trip, where are you coming from in Little Rock?
And so when I did a Mapquest, I issued her a check for what
Mapquest showed for those dates.

     
      Q.   Tell us, out of the -- it looks like there's 3,570 miles
     I think that are shown as submitted on there.  Do you 
     see that?

A. Yes.

Q. How much or how many miles did you actually pay her for
or reimburse her for?

A I think it was -- I just have it broke down here.  The
Mapquest from her home, round trip would have been 12.88 miles
and not 102 miles as she stated on her request, and travel
from Dr. Mocek's office would have been 23.18 miles round trip
and not 34 miles, and I issued her a check for $59.80 for
5/29, 6/9, 7/7, 8/5, 8/25 and 10/16/08 for Dr. Mocek.  And for
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2008 through 2009 to the gym, it was $121.85.

Q.  So two checks, you issued separate ones.  One for the
mileage to Mocek's office?

A. Yes.

Q. And then the second for the mileage to the gym and back.

A. Yes.

Q. And that was what you could verify based on your own
Mapquest; is that correct?

A. Exactly.  And the dates that she submitted here.  I
couldn't tell if it was -- it just had the 6/15 through the
7/15, and when we had the conversation, you know, she
verified, she goes three to four times, or three times a week,
and, based on that, it wasn't 306 miles round trip for three
or four times a week in Little Rock.

Q. So you took her word for what she said she went.

A. Initially, I took her word on the mileage previous that
was submitted to her because on all claimants, we don't check
behind.  We figure it's the honor system.  And so we just
never -- I never check.  And then it just so happened with
these many miles and I was thinking about it being in state,
it's not coming from Fayetteville or anything like that, and
after our conversation, I actually pulled Mapquest and
checked.

     

     Ms. Hill agreed that she contacted the athletic club to verify

the claimant’s attendance.  She also essentially agreed that some

of the mileage was paid based on information that she received from

the athletic club.  

     With respect to the claimant’s attendance at the health club

and her mileage, Ms. Hill gave the following explanation:

Q. What did you notice with regard to the attendance dates
in Respondents’ Exhibit 1 and the mileage that was submitted?
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A. Well, on the mileage that was submitted by Ms. Walker,
from 4/15/08 through 15/15/08 [sic], 360 miles round trip, it
didn't show that she went any time during that period.  From
5/15/08 through 6/15/08, 306 miles was submitted.  It only
showed she went twice.  7/15/08 through August 15 of '08, it
only showed that she went once, and she submitted 306 miles
round trip.  August 15th through September 15th of '08, she
submitted 306 miles round trip, didn't show that she went at
all.  11/15/08 through January 15th, '09, she submitted 600,
well, 306 miles for 11/15/08 through 12/15/08 and 12/15/08
through 1/15/09, she submitted 306 miles, and it shows she
only went three times through that period.  January 15th, '09
through February 15th, '09, she submitted 306 miles round
trip, she only went three times.  February 15th of '09 through
March 15th of '09, she submitted 306 miles.  She only went
three times.  

Q. And there are no visits I think from February of maybe
'08 to June '08, is that correct, on the sheet, Respondents’
Exhibit 1?

A. February '08, it shows she only went once.

Q. And then the next visit is sometime in June of '08.

A. The next visit is June 10th of '08.

     According to Ms. Hill, she asked the claimant for additional

documentation/clarification of the dates that she actually went to

the athletic club because she could not pay her for anything that

she did not have clarification on.  However, she testified that

when she specifically asked the claimant if she attended the

athletic club seven days a week, that is when the claimant told her

she only attended three or four days a week.  Ms. Hill testified

that she paid all the mileage in this case that she could verify.

      On cross examination, Ms. Hill again testified that she did

not pay the claimant’s June 2010 bill(medical visit to Dr. Mocek)

because the claimant was deemed MMI.  However, Ms. Hill testified:
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Q. Okay.  So it's your position for the respondents that if
someone reaches maximum medical improvement, they're not
entitled to any continued follow-up medical care and
treatment?  Is that what you're telling us?

A. No.  I follow the doctor's orders.  If they state they're
at MMI but do require medical -- reasonable and necessary
medical treatment or require treatment based on their note,
but I follow whatever they say.  If they deem them MMI, but
still require medical maintenance or they still require
physical therapy, that's what we follow.

     Ms. Hill essentially agreed that she received something from

Dr. Mocek after his pronouncement of MMI, which stated the claimant

should continue the gym treatment.  Ms. Hill basically admitted

that despite this recommendation, she did not pay the membership

fee and still has not paid it because the claimant had an estimated

maximum medical improvement date of June 18, 2009.

     However, upon redirect examination, Ms. Hill denied having

received a copy of Dr. Mocek’s letter June 1, 2010 letter(wherein

he recommended the exercise program at the North Little Rock

Athletic Club).  It appears that she only received a copy of his

June 1, 2010 dictation. 

     A review of the medical evidence of record demonstrates that

on June 18, 2009, Ms. Darneshia Hill sent a letter to Dr.

Christopher Mocek requesting the following information.  Hence, Dr.

Mocek gave the following responses: 

I am the workers’ compensation adjuster assigned to handle the
claim for Ms. Walker.  I have received and reviewed the
dictation dated May 21, 2009.  At this time I am requesting
that you answer the following questions.
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1) Is Ms Walkers(sic) need for her current treatment a result
of her July 15, 2000 injury or the aggravation from her
current employer where she works 12 hour shifts?
____________________________________________________________

                           Likely Both                           

2) Does Ms. Walker still require daily therapy?   Yes_TNO
     If yes do you recommended(sic) supervised therapy to achieve
     full potential. ___Yes ___ No.  If yes please explain.______

____________________________________________________________
___________________________________________________________
3) Anticipated MMI Date? 6/18/09        

     On June 1, 2010, Dr. Mocek wrote the following:

TO WHOM IT MAY CONCERN:

RE: Mrs. Shirley Walker

The above named patient is currently under my care for
treatment for low back pain.

She has been undergoing an exercise program at the North
Little Rock Athletic Club to help her back and to try to help
reduce her pain.

It is my opinion, that should allowed to continue this
program.         

                         ADJUDICATION 

A.  Medical Treatment

    In the present matter, the claimant is now asserting her

entitlement to additional medical benefits, namely, in the form of,

mileage reimbursement, payment for her June 2010 medical visit to

Dr. Mocek, and continued membership at the North Little Rock

Athletic Club. 

     The Workers' Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with an employee's injury.  Ark. Code Ann. § 11-9-508(a)
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(Repl. 2002); American Greeting Corp. v. Garey, 61 Ark. App. 17 963

S.W.2d 613 (1998).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of the

evidence; however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or

to prevent further deterioration of the damage produced by the

compensable injury. Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002);

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); See Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

     A claimant may be entitled to ongoing medical treatment after

her healing period has ended, if the medical treatment is geared

toward management of the claimant’s compensable injury.

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W. 2d 845

(1983).  

   On July 15, 2000, the claimant sustained an admittedly

compensable injury to her low back as she attempted to lift a

patient from a wheelchair. 

     A review of the record demonstrates that despite three 

back surgeries, two levels, and extensive conservative treatment

the claimant has continued with intractable back pain.

     Specifically, the claimant credibly testified that since her

compensable back injury, she has suffered from chronic pain.  The

claimant denied any prior problems or having undergone any
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treatment for her back prior to her compensable incident.  She also

denied having suffered any type of injury to her back since this

time.  The claimant’s treating physician, Dr. Mocek, declared the

claimant to be at maximum medical improvement as of June 18, 2009.

     On June 1, 2010, Dr. Mocek opined that the claimant should be

allowed to continue her exercise program at the North Little Rock

Athletic Club to help strengthen her back and to try to help reduce

her pain.  In addition to this, the claimant’s testimony

demonstrates that the claimant’s exercise program at the North

Little Rock Athletic Club has allowed her to discontinue taking

prescription medications for chronic pain and symptoms relating to

her compensable back injury.  This has permitted the claimant the

opportunity to perform work duties (during her employment at the

State Hospital) and other daily activities of living without the

need for heavy narcotics.  Considering the foregoing, the claimant

has established by a preponderance of the evidence that her

continued membership at the North Little  Athletic Club has been

geared toward management of her back condition.     

     Therefore, in light of the expert opinion of the claimant’s

treating physician Dr. Mocek, there being no other expert opinions

or probative evidence to the contrary, the chronic nature of the

claimant’s symptoms since her compensable incident despite three

surgeries and other extensive conservative treatment, and because

there has been no subsequent independent intervening incident, I

find that the claimant proved by a preponderance of the evidence of

record that she is entitled to additional reasonably necessary
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medical treatment for her admittedly compensable back injury of

July 15, 2000, namely in the form of her continued membership at

the North Little Rock Athletic Club, along with mileage

reimbursement, and payment for her June 2010 medical visit with Dr.

Mocek.

     Specifically, with respect to her mileage reimbursement, the

claimant testified that she attended the athletic club three to

four times a week.  Her testimony demonstrates that while working

for the State Hospital she would leave work and go to perform her

exercise regimen. 

    She testified that the request for mileage reimbursement as

outlined in Claimant’s Exhibit No. 3 is the exact format, in which

she previously submitted requests for reimbursement, and that Ms.

Hill or anyone from the insurance company ever asked her to do it

any differently. 

     The claimant’s and Ms. Hill’s testimony demonstrate that the

claimant has been reimbursed for some of her mileage.  

     Although respondent no.1 obtained from the North Little 

Athletic Club a usage detail by name for members, which purports to

outline the claimant’s dates of attendance at the athletic club,

based on the evidence presented at the hearing, I am not persuaded

that this document(Respondent’s Exhibit 1), accurately reflects the

claimant’s attendance of the exercise program at the athletic club.

Specifically, although the claimant credibly testified that she has

not attended the athletic club since June or July of 2010 because

the respondents had stopped her renewal; however, this  document
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shows that she attended the athletic club on September 13, 2010 for

general use.  The claimant also testified that sometimes they would

not swap her card due to some of the workers being familiar with

her.

     Therefore, based on the evidence before me, I find that the

claimant is entitled to mileage reimbursement for the time period

in question for her attendance at the North Little Rock Athletic

Club based on her having attended the exercise program three times

a week.  While the claimant was employed at the State Hospital, she

is entitled to mileage reimbursement for travel from there to the

athletic club, and then to her home.  Thereafter, the claimant is

entitled to mileage reimbursement based on travel to and from her

home.  However, the amount previously paid by respondents no. 1 for

mileage reimbursement in this regard should be deducted from the

amount owed to the claimant.            

   Regarding her continued membership at the North Little Rock

Athletic Club, the claimant testified that once the respondent-

insurance carrier discontinued her membership at the North Little

Rock Athletic Club, a fee of $60.48 was taken from her checking

account.  No evidence has been presented to support a finding that

the claimant was ever reimbursed for this charge.  Therefore, I

find that respondents no. 1 are liable for the $60.48 which was

deducted from the claimant’s checking account, and her continued

membership at the North Little Athletic Club.

     The claimant testified that she has not been reimbursed for

her June 2010 doctor’s visit to Dr. Mocek.  Ms. Hill confirmed that
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this bill has not been paid.  Although per Claimant’s Exhibit No.

2, the claimant appears to be requesting payments in the amount of

$184.00 and $99.00 for this office visit.  The claimant’s testimony

demonstrates that the amount owed is $184.00.  My review of the

statement of record from Dr. Mocek’s office reveals that the amount

owed is $184.00.  Therefore, respondents no.1 are only liable for

this amount.      

      While I recognize that pursuant to Ms. Hill’s request of June

18, 2009, for additional information from Dr. Mocek, that upon

being asked if the claimant’s need for current treatment was a

result of her July 15, 2000 injury or the aggravation from her

current employer wherein she worked 12-hour shifts, he stated,

“Likely Both.”  Minimal weight has been attached to this opinion

considering it has not been stated within a reasonable degree of

medical certainty and because the claimant has continued with

chronic pain since the conclusion of her employment with the State

Hospital.    

B.  Attorney’s Fee

     Respondents no. 1 have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on the benefits awarded

herein to the claimant, pursuant to  Ark. Code Ann. § 11-9-715 as

it existed prior to July 1, 2001.

           FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following
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findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The claimant was an employee of the respondent-employer
          and sustained a compensable back injury on July 15, 2000.

3.  The claimant has received an eleven (11) percent
         impairment rating to the body which has been accepted 
         and paid.

4.  Respondents no. 1 have paid reasonable and necessary 
         medicals through June 1, 2009. 

5.  The claimant proved by a preponderance of the evidence 
         her entitlement to additional medical treatment, in the 
         form of mileage reimbursement, her June 2010 medical 
         visit to Dr. Mocek, and her continued membership at the 
         North Little Rock Athletic Club, as outlined above.

6.  Respondents no. 1 are liable for the benefits awarded 
         herein.  See discussion above.    

7.  This claim for additional benefits has been controverted
     by respondents no. 1.  Therefore, the claimant’s attorney
    is entitled to a controverted attorney’s on the benefits
    awarded herein.         

                
                               AWARD

      Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

      The claimant’s attorney is entitled to a controverted 

attorney’s fee on the benefits awarded herein based on the fee

schedule applicable to this injury. 

     IT IS SO ORDERED.

     ________________________
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