
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F904692

LAVERNE WALKER, EMPLOYEE CLAIMANT

TETON INDUSTRIAL CONSTRUCTION, EMPLOYER RESPONDENT

NATIONAL UNION FIRE INSURANCE – PITT
c/o CHARTIS CLAIMS, INC., 
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JUNE 3, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The unrepresented claimant did not appear.

The respondent was represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s Motion to Dismiss For Failure to Prosecute.  A

hearing was conducted in this matter on May 18, 2010, in

Little Rock, Arkansas.  The respondent was represented by

Attorney Melissa Wood.  The claimant did not appear at the

hearing.  The record consists of the transcript of the

May 18, 2010 hearing and the exhibits contained therein.

DISCUSSION OF THE ISSUES

Issue 1:  Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
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dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss. 

Attorney Melissa Wood appeared at the hearing on behalf of

the respondent.  Although Mr. Walker did not appear at the

hearing, I note that the respondent’s motion to dismiss for

failure to prosecute contains a certificate of service

indicating that a copy of the motion was mailed to Mr.

Walker on February 25, 2010.  I conducted a telephone

conference with Mr. Walker and Ms. Worley on April 19, 2010,

and advised the parties at the time that I would conduct a

hearing on the motion to dismiss on May 18, 2010 at 10:15

a.m.  I followed that telephone conference up with a

certified letter mailed that same day advising the parties

in writing of the date, time, and location of the hearing.

Mr. Walker signed for receipt of my certified letter on

April 21, 2010.  I find under these circumstances that both

parties had reasonable notice of the motion to dismiss for

failure to prosecute and of the hearing scheduled for May

18, 2010, at 10:15 a.m.

Issue 2: Dismissal For Failure To Prosecute

The documentary evidence in the hearing record

indicates that this claim involves a request for benefits

for hernias allegedly sustained at work on May 19, 2009.
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Mr. Walker filed a claim for benefits at the Commission

through Attorney Greg Giles on or about July 1, 2009.  Mr.

Giles filed a response to the administrative law judge’s

prehearing questionnaire on September 21, 2009, but

subsequently filed a motion to be relieved on October 15,

2009, which was granted. As the result of a telephone

conference between myself, Mr. Walker, and Ms. Worley on

December 7, 2009, I returned this claim to the Commission’s

general files because Mr. Walker intended to talk to Mr.

Giles about further representation before proceeding to a

hearing.

When neither Mr. Walker or any attorney on his behalf

took any further action to prosecute this claim before the

Commission thereafter, Ms. Worley filed the pending Motion

to Dismiss For Failure to Prosecute on February 25, 2010. 

When Mr. Walker did not file any objection to the motion, I

set the motion for a hearing during a conference on April

19, 2010.

After considering the respondent’s motion to dismiss,

Mr. Walker’s lack of objection thereto, and Mr. Walker’s

lack of additional action to prosecute this claim after his

attorney was granted leave to withdraw his representation on

December 6, 2009, I find that the respondent’s motion to

dismiss should be, and hereby is, granted. With regard to
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the respondent’s request at the hearing that the Commission

consider a dismissal with prejudice, I note that the

Commission has the authority under Rule 099.13 to dismiss a

claim without prejudice or to dismiss the claim with

prejudice when the circumstances are appropriate.  Johnson

v. Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996). 

However, I note that the Commission and the Courts favor

dismissal without prejudice, and there is no evidence in the

present case that Mr. Walker or Mr. Giles ever engaged in

the type of egregious conduct which warranted a dismissal

with prejudice in Johnson. Consequently, the dismissal of

this claim shall be without prejudice to refiling within the

appropriate limitations period.

IT IS SO ORDERED. 

MARK CHURCHWELL 
Administrative Law Judge       

                      


