
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F608015

AMANDA VOLKMANN, Employee  CLAIMANT

SONIC DRIVE-IN, Employer  RESPONDENT

FARMERS INSURANCE EXCHANGE, Carrier RESPONDENT

OPINION FILED OCTOBER 25, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by JASON LEE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 29, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 21, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior Full Commission opinion of July 8, 2009 is final.

3.   Respondent has accepted and has paid or is paying permanent partial disability

benefits based on a 10% rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.    Claimant’s entitlement to permanent partial disability benefits for wage loss.

2.   Attorney fee.

The claimant contends that she is entitled to permanent partial disability benefits

for wage loss. 
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The respondents contend that claimant is not entitled to wage loss benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 21, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to permanent partial disability benefits in an amount equal to 20% to

the body as a whole for wage loss.

3.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 20% to the body as a whole.

FACTUAL BACKGROUND

The claimant worked for the respondent as a car hop and on July 5, 2006 she was

taking an order to a vehicle parked behind another vehicle at the drive-thru window.  As

she crossed in front of the vehicle at the drive-thru window, the vehicle moved forward and

struck claimant in her right hip and knee causing her knee to “kind of go to the left.”

Claimant was initially treated at the emergency room at Siloam Springs and eventually

came under the care of Dr. Duncan, a general practitioner.  Dr. Duncan diagnosed

claimant’s condition as a contusion of the hip and knee and referred claimant to an

orthopaedist for further evaluation.  Claimant did not undergo the evaluation at that time

because respondent controverted her claim.  As a result, a hearing was conducted on
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February 28, 2008 and an opinion filed on March 27, 2008 finding that claimant had met

her burden of proving by a preponderance of the evidence that she suffered a

compensable injury to her right knee and hip on July 5, 2006.  In addition, respondent was

ordered to pay for medical treatment as well as temporary total disability benefits from July

6, 2006 through November 1, 2006.  The March 27, 2008 opinion was not appealed.  

Less than one month after the March 27, 2008 opinion claimant returned to see Dr.

Duncan on April 23, 2008 complaining of right knee pain.  Dr. Duncan completed a form

indicating that claimant had not been fully evaluated since the July 2006 injury.  He noted

that claimant had previously been referred to an orthopaedist and he again on April 23,

2008 referred claimant to an orthopaedist.

This evaluation by an orthopaedist did not occur until August 25, 2008, when

claimant was evaluated by Dr. Allard.  Dr. Allard reviewed an MRI scan of the claimant’s

right knee which was read as being unremarkable.  However, Dr. Allard opined that

claimant’s complaints were not the result of an internal problem with her right knee, but

rather the result of a herniated disc which was causing radicular symptoms into her right

knee.  As a result, Dr. Allard ordered an MRI scan of the claimant’s lumbar spine and

stated that claimant was unable to work.  

An MRI scan of the claimant’s lumbar spine was performed on September 8, 2008,

and in a report dated September 15, 2008 Dr. Allard indicated that the MRI scan revealed

herniated discs at the L4-5 and L5-S1 levels.  Based upon those findings, Dr. Allard

referred claimant to Dr. Knox for an evaluation.  

On November 10, 2008, claimant was evaluated by Amberlyn Naples, a nurse

practitioner in Dr. Knox’s office.  Naples reviewed the claimant’s MRI scan and noted that

she had dessication at the L4-5 and L5-S1 levels with some bulging at both of those levels.

She also noted that the L5-S1 protrusion could be compressing a nerve root.  Naples

prescribed medication and indicated that claimant should be evaluated by Dr. Knox.  Dr.
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Knox evaluated the claimant on December 30, 2008, and indicated that claimant’s

symptoms described a classic L5 radiculopathy.  Dr. Knox also indicated that after his

review of the MRI scan it was not clear that there was any compressive pathology present.

As a result, he ordered a myelogram to further define claimant’s problem.  He also

indicated that claimant should be treated with a brace, TENS unit, and medication.  

Claimant did not undergo the myelogram recommended by Dr. Knox at that point

in time because respondent controverted claimant’s claim that she had suffered a

compensable injury to her back on July 5, 2006.  As a result, a second hearing was

conducted in this claim on February 4, 2009.  In an opinion filed February 23, 2009, it was

found that claimant had suffered a compensable injury to her back on July 5, 2006.

Claimant was awarded medical treatment as well as temporary total disability benefits

beginning August 25, 2008, and continuing through a date yet to be determined.  The

Administrative Law Judge’s opinion was affirmed and adopted by the Full Commission in

an opinion filed July 8, 2009.  

Following the Full Commission’s opinion, claimant underwent the myelogram and

returned to Dr. Knox on August 28, 2009, at which time he reviewed the claimant’s

myelogram and indicated that she had a herniated disc at the L4-5 level.  Dr. Knox

recommended surgery which was performed by him on October 12, 2009.  Dr. Knox’s

medical reports subsequent to the surgery indicate that claimant continued to suffer from

sciatica and Dr. Knox ordered a new MRI scan.  Dr. Knox’s medical report of January 6,

2010 indicates that his review of the MRI scan revealed a well-decompressed surgical site.

Dr. Knox gave claimant an injection and recommended that she use a foam memory

mattress pad in her bed to optimize recovery.  Dr. Knox also indicated that claimant should

return to see him on an as-needed basis.

The medical records submitted into evidence indicate that claimant subsequently

underwent physical therapy after the January 6, 2010 visit with Dr. Knox.  In a report dated
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April 28, 2010, Dr. Knox referred claimant to Dr. Brooks for pain management.  Since that

time the claimant has been evaluated and treated by Dr. Brooks with medication and

referrals to physical therapy.

In a report dated June 4, 2010, Dr. Knox indicated that claimant had reached

maximum medical improvement and he assigned claimant a permanent physical

impairment rating in an amount equal to 10% to the body as a whole.  Respondent has

accepted that rating and has paid appropriate disability benefits.

Claimant has filed this claim contending that she is entitled to permanent partial

disability benefits for wage loss attributable to her compensable injury.

ADJUDICATION

The various factors the Commission may take into account in determining an award

of permanent partial disability benefits in excess of the permanent physical impairment

rating are set forth at A.C.A. §11-9-522(b)(1).  Those factors include the permanent

physical impairment as well as the claimant’s age, education, work experience, and other

matters reasonably expected to affect their future earning capacity.

After my review of the relevant wage loss factors in this case, I find that claimant

has met her burden of proving by a preponderance of the evidence that she has suffered

a loss in wage earning capacity in an amount equal to 20% to the body as a whole.

The claimant is 37 years old and she completed the 10th grade.  Claimant

subsequently obtained her GED and has obtained licenses as a certified nursing assistant

(CNA); certified medication assistant (CMA); and as an emergency medical technician

(EMT).  

Prior to working for the respondent as a car hop the claimant worked for Tyson in

its sanitation department cleaning a chicken processing plant.  Claimant testified that she

earned $10.00 an hour and worked for Tyson for approximately two years.  Claimant
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testified that she also worked for Seneca House, a nursing home.  Claimant testified that

she worked as a CNA feeding residents, transferring residents from seats to wheelchairs,

wheelchairs to beds, and beds to toilets.  Claimant testified that she earned $12.00 per

hour in that job and worked approximately one year.  Claimant also testified that her prior

jobs included working at a restaurant as a waitress and at a pizza place as a cook and

waitress.

Subsequent to her injury with the respondent, the claimant also worked as a CNA

at a nursing home for approximately three months.  Claimant testified that she began

performing that job approximately one month after the accident.  Claimant also testified

that after her injury she worked at Big Daddy’s, a restaurant, as a cashier for six to seven

months.  Claimant testified that she left that employment because she and her husband

moved to a different town.  Finally, claimant also testified that in 2007 she worked for

Nurse Stat as a CMA for approximately nine months.  Claimant testified that she was able

to pick and choose her jobs, but she was only working one or two days per week and when

she did work she was in a great deal of pain by the time she got home and could not work

again for several days.  Claimant testified that she has not applied for any employment

since her work at Nurse Stat.

At the hearing claimant testified that she continues to take several medications

which have been prescribed by Dr. Brooks.  These include several medications for pain.

Claimant testified that currently she has problems with her balance and a loss of feeling

in her right leg which causes her to trip on occasion.  Claimant also testified that she

suffers from muscle spasms as well as pain in her back, leg, and hip.  Claimant testified

that she currently walks with a cane as recommended by her physical therapist.  She also

testified that she does not drive a car because it causes pain in her right hip and leg as

well as her lower back.  Claimant testified that she can sit anywhere from 45 minutes to

one hour and 15 minutes.
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Claimant testified that she currently attends physical therapy three times a week for

30 minutes to an hour.  Claimant testified that she spends her days primarily in bed with

a heating pad, watching tv and on the internet.  She also testified that she takes naps

because her pain medication makes her sleepy.  Claimant testified that she does not know

of any jobs she could perform given her current condition.

In contrast to the claimant’s testimony is the lack of medical evidence corroborating

claimant’s testimony.  As previously noted, claimant was only assigned a 10% permanent

physical impairment rating by Dr. Knox for her compensable injury.  Furthermore, it is

significant that Dr. Knox has placed no specific work restrictions on the claimant with

regard to her daily activities or her ability to return to work.  As previously noted, claimant

was referred by Dr. Knox to Dr. Brooks for pain management.  Likewise, Dr. Brooks’

medical reports do not contain any specific physical restrictions or limitations.

It should be noted that Dr. Knox in his report of April 28, 2010 indicated that he was

inclined to have claimant complete a functional capacities evaluation.  That functional

capacities evaluation was never performed.  According to claimant’s testimony the

evaluation was scheduled but subsequently canceled by the respondent.  Claimant’s

testimony with regard to the scheduling and cancellation of this evaluation is based upon

hearsay statements made to her by individuals in Dr. Knox’s office as there is no

documentary evidence indicating that the evaluation was ever scheduled, and if so, why

it was canceled.

In summary, after taking into account the various wage loss factors presented in this

case, I find that claimant has suffered a loss in wage earning capacity in an amount equal

to 20% to the body as a whole.  While it is claimant’s testimony that she does not know of

any jobs she could perform in her current condition, it is significant that claimant’s treating

physicians including Dr. Knox and Dr. Brooks have failed to make any specific restrictions

on the claimant’s ability to return to work.  Nevertheless, after my review of the relevant
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wage loss factors, I find that claimant is entitled to permanent partial disability benefits in

an amount equal to 20% to the body as a whole based upon a loss in wage earning

capacity resulting from her compensable injury.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she has suffered a loss in wage earning capacity in an amount equal to 20% to the body

as a whole.  Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 20% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $316.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


