
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F709974

ERIC STILES, Employee  CLAIMANT

LONG AGO ANTIQUES, Employer  RESPONDENT

FIRSTCOMP INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 22, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ADRIENNE KINCAID MURPHY, Attorney, Fayetteville, Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 1, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 30, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on July

12, 2007.

3.   The claimant sustained a compensable injury to his right shoulder on July 12,

2007.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $288.00 for total disability benefits and $216.00 for permanent partial

disability benefits.

5.  Respondent accepted and paid permanent partial disability benefits based on

a 12% rating to the body as a whole.
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6.   Claimant reached maximum medical improvement on May 20, 2008.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits for wage loss.

2.   Additional medical after April of 2009

3.   Attorney fee.

At the time of the hearing claimant withdrew as an issue his entitlement to

permanent partial disability benefits for wage loss.  Instead, claimant is requesting

additional medical treatment for his right shoulder after April 2009, as well as contending

that he now has a compensable injury to his left shoulder resulting from overuse and

contending that he is entitled to medical treatment for that condition.

The claimant contends that he is entitled to additional medical treatment for his right

shoulder subsequent to April 2009.  In addition, claimant contends that he suffered a

compensable injury to his left shoulder as a result of overuse in compensating for his right

shoulder injury.  He seeks payment of medical treatment for his left shoulder injury.

The respondents contend that claimant is not entitled to additional medical

treatment for his right shoulder injury and contend that claimant has not suffered a

compensable injury to his left shoulder.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 30, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.
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2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder injury.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left shoulder in the form of a compensable

consequence of his right shoulder injury.  

FACTUAL BACKGROUND

The claimant is a 42-year-old man who has worked for the respondent, a family

business, for 28 years.  Claimant works for the respondent as a furniture restorer.

Claimant testified that his job duties required him to answer the phone, give quotes, repair

furniture, restore furniture, and deliver furniture.  

Claimant suffered an admittedly compensable injury to his right shoulder while

moving furniture on July 12, 2007.  An MRI scan revealed that claimant had a large rotator

cuff tear in his right shoulder and claimant underwent surgery to repair that tear by Dr.

Pearce on September 21, 2007.  

The medical records indicate that Dr. Pearce initially restricted claimant to work

using only his left arm before increasing claimant’s ability to lift with his right arm.

However, according to claimant’s testimony, he was off work from the respondent for

approximately nine months and did not return to work until he was completely released by

Dr. Pearce as having reached maximum medical improvement on May 20, 2008.  On that

date, Dr. Pearce assigned the claimant a permanent physical impairment rating in an

amount equal to 12% to the upper extremity and that rating was accepted and paid by the

respondent.

Claimant testified that after returning to work for the respondent he worked only

about two months before he was laid off for approximately one year and drew

unemployment compensation benefits.  Claimant did not return to work for the respondent
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until July 2009 and he has continued to work for the respondent full time since that date.

On April 15, 2009, claimant sought medical treatment from Dr. Park complaining of

left shoulder pain.  Dr. Park treated claimant with an injection at that time.  Claimant

subsequently sought additional medical treatment from Dr. Park for increasing pain in his

right shoulder on March 23, 2010.  

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his right shoulder and in addition he also contends that he has suffered a

compensable injury to his left shoulder as a result of overuse.

ADJUDICATION

The initial issue for consideration involves claimant’s contention that he is entitled

to additional medical treatment with regard to his compensable right shoulder injury.

Claimant has the burden of proving by a preponderance of the evidence that they are

entitled to additional medical treatment for a compensable injury.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable right

shoulder injury.  The evidence in this case indicates that claimant was released by Dr.

Pearce at maximum medical improvement on September 21, 2007.  Although Dr. Pearce

released the claimant as having reached maximum medical improvement, he also noted

that he would see the claimant again should the need for additional medical treatment

arise.  Claimant did not return to Dr. Pearce for additional medical treatment, but instead

sought medical treatment from Dr. John Park.  Dr. Park in a report dated March 23, 2010

indicated that claimant was having increasing pain in his right shoulder and that he had

significant impingement upon examination.  As a result, Dr. Park ordered an MRI scan to
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look for evidence of rotator cuff tearing or retraction.  Dr. Park in a letter dated July 22,

2010 stated that in his opinion the claimant’s need for additional medical treatment related

to his right shoulder was the continuation of the process related to the original

compensable injury.

I have subsequently seen him for increasing pain in
his right shoulder and I think this is a continuum of the
process related to his first injury.  My recommendation
was repeat from the MRI scan.  His first scan showed
significant atrophy of rotator cuff muscles and these 
tears often have severely torn and shredded tissues
that despite repair shred away further over the next
interval of time whether it be months or years because
of the poor quality of the tissues with further atrophy
and ultimately these patients may have to be considered
for a reverse total shoulder arthroplasty to allow them
to raise their arm again and have some function of the
arm above the head.  I believe that this is directly
connected to his first injury and is not an uncommon
sequela of massive cuff tears given further time even
after repair.  (Emphasis added.)

Based upon Dr. Park’s opinion which I find to be credible with respect to claimant’s

need for additional medical treatment relating to his right shoulder, I find that claimant has

met his burden of proving by a preponderance of the evidence that he is entitled to

additional medical treatment for his compensable right shoulder injury.

The second issue for consideration involves claimant’s contention that he has

suffered a compensable injury to his left shoulder as well.  Claimant contends that because

of the injury to his right shoulder he overcompensated by using his left shoulder which has

now resulted in an injury to the left shoulder.  Claimant testified at the hearing that he has

similar complaints with the left shoulder as he does with the right; including weakness,

chronic pain, and fatigue. 

Claimant testified that these symptoms began about one or two weeks after he

returned to work for the respondent and he began using his left shoulder and arm to

perform his job duties in addition to his right shoulder.  Claimant sought medical treatment
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for his left shoulder complaints from Dr. Park on April 15, 2009.  Dr. Park’s medical report

of that date notes that claimant’s symptoms began in early June or July of 2008 which

would have been shortly after claimant returned to work for the respondent.  Dr. Park

diagnosed claimant’s condition as a rotator cuff syndrome with acromioclavicular arthrosis

and narrowing with impingement.  Dr. Park treated claimant with an injection and

recommended stretching of the shoulder as well as the avoidance of jerky or resistance

activities.  

Dr. Park stated in his letter dated July 22, 2010 that in his opinion the claimant’s left

shoulder problems were a consequence of his right shoulder injury.

Subsequently I saw him April 15 for left shoulder pain.
Your question to me is whether or not this was related
to significant over usage in a patient who had previous
massive rotator cuff surgery on the right side.  I believe
it is directly related to this as his left shoulder became
his dominant arm for all activities and work status and
would be subject to significant increased usage and 
even injury based upon this.  (Emphasis added.)

When the primary injury is shown to have arisen out of and in the course of the

employment, the employer is responsible for every natural consequence that flows from

that injury.  McDonald Equipment Company v. Turner, 26 Ark. App. 264, 766 S.W. 2d 936

(1989).  The basic test is whether there is a causal connection between the two episodes.

Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W. 2d 645 (1998).  

In this particular case, Dr. Park has opined that a causal connection exists between

the claimant’s left shoulder problems and his compensable right shoulder injury.  I find that

Dr. Park’s opinion is credible and entitled to great weight.

With respect to objective findings establishing an injury to claimant’s left shoulder,

I note that Dr. Park took x-rays of the claimant’s shoulder at the time of the visit on April

15, 2009.  His report indicates that those x-rays revealed acromioclavicular narrowing with

slight lateral spurring on the margin of the acromion.  Dr. Park also noted that there was
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some lucency in the greater tuberosity area which was consistent with other rotator cuff

abnormalities.  I find that these findings noted by Dr. Park on the claimant’s x-rays

constitute objective findings establishing an injury to claimant’s left shoulder.

Accordingly, based upon the foregoing evidence, I find that claimant has met his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his left shoulder in the form of a compensable consequence of his right shoulder

injury.  It was the opinion of Dr. Park that the claimant’s left shoulder problems were a

direct result of overuse of the left arm following his right shoulder injury.  Respondent is

liable for payment of all reasonable and necessary medical treatment provided in

connection with claimant’s left shoulder injury.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder injury.

Claimant has also met his burden of proving by a preponderance of the evidence that he

suffered a compensable injury to his left shoulder as a compensable consequence of his

right shoulder injury.  Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s left shoulder injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $206.00.
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IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


