
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F612608

ANNA STIELER, Employee  CLAIMANT

ARCHITECTURAL BUILDING PRODUCT, Employer  RESPONDENT #1

FIRSTCOMP INSURANCE COMPANY, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED JANUARY 27, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ADRIENNE KINCAID MURPHY, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

Respondent #2 represented by DAVID PAKE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 16, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 23, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior Commission opinion of June 27, 2008 is final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to surgery as recommended by Dr. Raben.

2.   Temporary total disability benefits from February 17, 2009 through a date yet

to be determined.

3.   Attorney fee.
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The claimant contends she is entitled to additional reasonable and necessary

medical treatment for injuries sustained to her cervical spine.  Dr. Raben has

recommended a decompression of C3-4.  Dr. Raben also took the claimant off work

indefinitely on February 17, 2009; therefore, the claimant contends she is entitled to

temporary total disability from that date and continuing.  Finally, claimant contends she is

entitled to a controverted attorney’s fee. 

Respondent #1 contends that claimant sustained a compensable injury to her right

shoulder and an exacerbation to her cervical spine and has been treated by Drs.

Dougherty, Ennis, Knox, Raben, and Sprinkle.  Claimant had a prior motor vehicle accident

in South Africa and underwent a three level fusion from C4-7.  Dr. Sprinkle noted that

claimant developed degenerative disc disease at C4-5 and C7-T1, and went on to state

that he thought the bony disc problem at C3-4 was the result of her prior disc surgery.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 23, 2009, and contained in a pre-hearing order filed September

24, 2009, are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that the surgical procedure recommended by Dr. Raben is reasonable and necessary for

her compensable injury.

3.   Claimant is entitled to temporary total disability benefits beginning February 17,

2009 and continuing through a date yet to be determined.
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4.   Respondent  has controverted claimant’s entitlement to all unpaid indemnity

benefits.   

FACTUAL BACKGROUND

The claimant is a 58-year-old native of South Africa.  Approximately 30 years ago

the claimant was involved in a motor vehicle accident which resulted in a cervical fusion

at the C4-C7 levels.  Claimant moved to the United States from South Africa in 2001 and

she moved to Northwest Arkansas in 2005.  Claimant began working for the respondent

as an office manager in March 2006 and she suffered a work-related injury to her cervical

spine and right shoulder on August 16, 2006 when she tripped over a wire and fell onto

the floor.

Following that incident, the respondent accepted as compensable an injury to the

claimant’s cervical spine.  Respondent did not accept as compensable an injury to the

claimant’s right shoulder.  A prior hearing was conducted on the compensability of

claimant’s right shoulder injury on October 10, 2007.  In an opinion filed November 20,

2007, I found that claimant had met her burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her right shoulder.  I also found that

claimant had proven that she was entitled to additional medical treatment for her

compensable cervical injury and additional temporary total disability benefits from July 12,

2007 through a date yet to be determined.  The November 20, 2007 opinion was affirmed

and adopted by the Full Commission in an opinion filed June 27, 2008.  

At the time of the last hearing claimant had undergone surgery on her right shoulder

on July 12, 2007.  Following that surgery, she was eventually released to return to work

and did return to work for the respondent on a limited basis until February 2009.  In

addition, claimant continued to be evaluated and treated by Dr. Raben for her cervical

spine injury.  Dr. Raben has now recommended a surgical procedure at the C3-4 level. 
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Claimant has filed this claim contending that the surgery recommended by Dr.

Raben is reasonable and necessary for her compensable injury.  In addition, she requests

temporary total disability benefits from February 17, 2009 through a date yet to be

determined as well as a controverted attorney fee.  

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.   Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).   What constitutes reasonably necessary medical

treatment is a question of fact to be determined by the Commission.  White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that the surgery proposed by Dr. Raben is reasonable and

necessary for her compensable injury.  

In this case, Dr. Raben wrote a letter dated March 12, 2009 indicating that the need

for surgery was a direct result of her work-related injury:

Within a reasonable degree of medical certainty,
not only is this [surgery] necessary to improve
her condition, but is as a direct result of her
previous fusion the levels above her fusion are
more susceptible to injury and because of the
slip and fall this next level up is injured and 
thereby attributed to her work injury of 2006.
This injury has gone on to calcify and by this
time ossify that is has become a bone spur that
is pressing on her nerve.

The parties took Dr. Raben’s deposition on December 7, 2009, and he indicated at

the time of that deposition that he still agreed with the opinion he set forth in the March 12,

2009 letter.  Furthermore, Dr. Raben also indicated at the deposition that it was his opinion
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that even though the claimant’s bone spur was pre-existing, that the injury in 2006 had

aggravated that pre-existing condition.

Q. I saw a report from you that you indicated that the
purpose of your surgery was to remove the bone spur?

A. Correct.

Q. Okay.  You also indicated in that report that the
injury caused the bone spur.  But what I’m understanding
here today is that bone spur was actually there before?

A. Yeah, the injury caused - - would cause progression
of that bone spur over the time from 2000 and whenever
to - - over a three year period of time that injury is going
to calcify and it’s going to cause an increase in the size
of it over time.  That’s just the biology of the way it
happens.

In addition to Dr. Raben, claimant has also been evaluated by Dr. Luke Knox,

neurosurgeon.  Dr. Knox was originally of the opinion that claimant should undergo disc

space injections before surgery was considered.  At the request of Dr. Raben claimant did

undergo injections by Dr. Ennis.  Dr. Knox was informed that claimant underwent these

injections and that the initial injection provided relief for some five to six hours.  Dr. Knox

testified that if the claimant got relief for five to six hours that would be considered a

positive test and would indicate that surgery at the C3-4 level would offer claimant some

benefit.  Dr. Knox then went on to testify that the surgery was related to claimant’s work-

related injury and  was necessary due to an aggravation of claimant’s pre-existing

condition.

A. There is always that difficult situation, the osteophyte,
the degenerative changes, the injury resulting in pain,
resulting in what we see radiographically as a degenerative
osteophyte disk complex.  You know, these always get very
confusing, and I would state that, yes, for the most part she
has this disk at 3-4 that has accelerated the degenerative
process probably related to her old fusion and her injury
resulted in it becoming symptomatic.  I would favor that 
the surgery would be done - - granted for the degenerative
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changes noted, but the surgery primarily would be done
for the pain resulting from the injury.

***
Q. All right.  And in getting back to one of your statements
on direct examination, you felt like there was a mixture 
situation here of the pre-existing degenerative condition and
a work-related fall that precipitated her pain, is the way I
understand what you said.  Am I correct in that understanding?

A. I’m sorry if I gave that impression.  My impression is
that she had these findings at the 3-4 level, and she injured
- - resulted in an injury to that area resulting in her pain.

Thus, it is the opinion of both Dr. Raben and Dr. Knox that claimant is in need of

surgical treatment at the C3-4 level as a result of her compensable cervical spine injury.

I find that the opinions of Drs. Raben and Knox are entitled to great weight.  Based upon

their opinions as well as the remaining evidence presented in this case, I find that claimant

has met her burden of proving by a preponderance of the evidence that the surgery

proposed by Dr. Raben is reasonable and necessary medical treatment for her

compensable cervical spine injury.

In reaching this decision, I note that the respondent has indicated that Dr. Sprinkle

stated in a February 15, 2007 report that he believed claimant’s symptoms at the C3-4

level were related to her prior fusion.  However, I find that the opinions of Drs. Raben and

Knox are entitled to greater weight than that of Dr. Sprinkle.  Significantly, claimant has not

even been evaluated by Dr. Sprinkle since early 2007 whereas claimant has been

evaluated by both Drs. Knox and Raben in 2009.

I also find that claimant has met her burden of proving by a preponderance of the

evidence that she is entitled to additional temporary total disability benefits from February

17, 2009 through a date yet to be determined.  In order to be entitled to temporary total

disability benefits claimant has the burden of proving by a preponderance of the evidence

that she remains within her healing period and that she suffers a total incapacity to earn

wages.  Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244,
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613 S.W. 2d 392 (1981).   Here, claimant has remained within her healing period and

surgery has been recommended by Dr. Raben and Dr. Knox.  I also find that claimant has

suffered a total incapacity to earn wages since February 17, 2009.  On that date, claimant

was evaluated by Dr. Raben who noted that after claimant had undergone injections she

still complained of pain in the neck which radiated down both arms.  As a result, he

recommended that claimant undergo surgery.  Dr. Raben completed an off-work slip on

that date indicating that claimant should remain off work until further notice.  At his

deposition, Dr. Raben testified that he had taken claimant off work in February 2009 and

he had not lifted that restriction.  Dr. Raben stated that he did not believe claimant could

function and concentrate on her job duties.  Likewise, Dr. Knox testified at his deposition

that he would not feel comfortable sending the claimant back to any type of work at that

time.  

Accordingly, based upon the foregoing evidence, I find that claimant has remained

within her healing period and that she has suffered a total incapacity to earn wages from

February 17, 2009 through a date yet to be determined.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

the surgery proposed by Dr. Raben is reasonable and necessary medical treatment for her

compensable cervical injury.  Claimant has also met her burden of proving by a

preponderance of the evidence that she is entitled to temporary total disability benefits

beginning February 17, 2009 and continuing through a date yet to be determined.

Respondent has controverted claimant’s entitlement to temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the
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indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $355.70.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


