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STATEMENT OF THE CASE

On July 21, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 5, 2010, and a pre-hearing

order was filed on May 6, 2010.   A copy of the pre-hearing order has been marked as an

exhibit and made a part of the record.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s right arm, shoulder, head, neck, and

back on October 8, 2008.

2.   Medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

At the time of the hearing the claimant withdrew and reserved the issue of his
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entitlement to temporary total disability benefits.   Even though the claimant had withdrawn

his entitlement to temporary total disability benefits as an issue at the time of the hearing,

the parties agreed that they would stipulate to an average weekly wage subsequent to the

hearing.  At the time of this opinion no stipulated rate had been agreed upon and given the

fact that no temporary total disability benefits were being sought at this time such a

stipulation would be moot.

The claimant contends he sustained a compensable injury to his right arm,

shoulder, head, neck, and back on October 8, 2008 during the course and scope of his

employment.  He contends he is entitled to medical treatment as a result of his injuries.

The respondents contend the claimant cannot establish a compensable injury as

defined in A.C.A. §11-9-102(4)(A)(i) occurring on October 8, 2008.  Any need the claimant

has for medical treatment is related to a significant pre-existing condition.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.   The employee/employer relationship existed at all relevant times.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury on October 8, 2008.

FACTUAL BACKGROUND

The claimant is a 41-year-old man who began working for the respondent

approximately two years prior to October 2008.  Claimant primarily worked as an overnight
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merchandiser, operating a forklift and arranging merchandise in the “steel” at the

respondent’s Sam’s Club store in Bentonville.  The “steel” is the area where merchandise

is stored on steel racks above the sales floor at Sam’s.

Prior to October 2008 the claimant suffered from physical problems involving his

cervical spine.  Claimant had undergone  a cervical diskectomy and fusion at the C4-5 and

C5-6 level by Dr. Standefer on March 28, 2008.  Although claimant attributes those prior

neck problems to constantly looking up at the steel during the course of his work with the

respondent, claimant apparently did not file a workers’ compensation claim with respect

to that injury but instead filed for medical benefits from his group health insurance.

Claimant testified that he had returned to work from the neck surgery about three

weeks before October 8, 2008.  On that date, claimant was “walking the steel”, looking for

problems in the organization of the inventory with a co-employee trailing behind him on a

forklift.  The claimant noticed that on the top tier of the steel there was a pallet sticking

over the edge and it needed to be straightened up.  Claimant testified that he jumped on

the forks of the forklift and was lifted to the top of the tier.  The product was lightweight and

claimant physically straightened the pallet up before stepping back on the forks with his

left foot.  The forklift driver apparently believed that claimant had both feet on the forks and

started to tilt the forks back.  As a result, claimant began to stumble and ended up falling

through the fork to the ground.  Claimant estimated that he fell approximately 30 feet,

although other witnesses testified that the height was some 15 to 20 feet.

Claimant testified that he landed on his right side and after hitting the ground he

jumped straight up.  He testified that he was in shock and told everyone to leave him

alone.  He indicated that he did not know he was injured at that time, but testified that he

had the feeling one gets when they hit their “funny bone”.  Claimant testified that he began

to walk up and down the aisles in the store and he developed pain in his legs, knee, and

foot.
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Claimant did not report the incident to a supervisor and continued working for the

respondent.  Apparently after several days had passed one of claimant’s supervisors had

heard of the incident from other employees and confronted claimant about the incident.

After initially rejecting medical treatment, claimant eventually agreed to seek medical

treatment from Dr. Berestnev.

Claimant was evaluated by Dr. Berestnev on October 21, 2008.  Dr. Berestnev

ordered x-rays which revealed no acute fractures or dislocations of the claimant’s cervical

spine, right shoulder, right elbow, or right hip.  Dr. Berestnev diagnosed claimant’s

condition as multiple injuries following a fall.  He requested medical records from

claimant’s neurosurgeon and ordered a cervical MRI scan.  In addition, he provided

claimant with an injection and a lifting restriction.

After claimant’s visit with Dr. Berestnev, he moved to Hot Springs where he was

assigned to work in one of the respondent’s supercenters while a Sam’s Club was being

completed.  After moving to Hot Springs claimant was sent for an evaluation by Dr. Atta

on November 17, 2008.  Dr. Atta diagnosed claimant as suffering from cervical

radiculopathy  and ordered a bone scan and MRI of the claimant’s cervical spine.  In

addition, Dr. Atta prescribed medication.

Following the bone scan and MRI, claimant returned to Dr. Atta on November 25,

2008 at which time Dr. Atta noted that the MRI scan and bone scan revealed only post-

operative changes.  Dr. Atta referred claimant to a neurosurgeon and indicated that he

should continue taking his medication and remain under work restrictions.  Claimant has

not been evaluated by any treating physician since that date.

Claimant has filed this claim contending that he suffered a compensable injury to

his right arm, shoulder, head, neck, and back as a result of the fall on October 8, 2008.

He seeks payment of medical treatment associated with those injuries.  
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ADJUDICATION

The claimant contends that he suffered compensable injuries to his right arm,

shoulder, head, neck, and back on October 8, 2008 when he fell several feet to a concrete

floor while working for the respondent.  Claimant’s claim is for a specific injury identifiable

by time and place of occurrence.  The Commission has stated in Henry Weaver v.

Precision Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that

pursuant to Act 796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury.  Specifically, I find that claimant has failed

to offer medical evidence supported by objective findings establishing a compensable

injury.

There appears to be no question that this claimant fell at least 15 to 20 feet to a

concrete floor on October 8, 2008 while at work.  However, the fact that this incident

occurred, however dramatic, does not in and of itself constitute a compensable injury.

Under Arkansas Workers’ Compensation Law, in order for an injury to be compensable

claimant must offer medical evidence supported by objective findings establishing an
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injury.  “Objective findings” are those findings which cannot come under the voluntary

control of the employee.  A.C.A. §11-9-102(16)(A)(i).  Here, a review of the medical

evidence fails to reveal any objective findings establishing injuries to the claimant’s right

arm, shoulder, head, neck, or back.  

As previously noted, claimant’s initial medical treatment occurred on October 21,

2008 when he was evaluated by Dr. Berestnev.  Dr. Berestnev’s medical report of that date

notes various findings based upon claimant’s responses, not objective findings.  These

include various range of motions, pain to palpation, and tenderness.  However, the

objective examination was negative.  Specifically, Dr. Berestnev noted that there was no

evidence of muscle spasm.  He also noted that claimant’s reflexes were symmetric

bilaterally.  He also noted that there was no evidence of bruising, swelling, discoloration,

or anatomical deformity of the right elbow compared to the left elbow.  Dr. Berestnev also

ordered x-rays of the claimant’s cervical spine, right shoulder, right elbow, and right hip.

Those x-rays revealed no acute fractures or dislocations.

Following claimant’s move to Hot Springs he was evaluated by Dr. Atta.  Dr. Atta’s

report of November 17, 2008 likewise fails to reveal any objective findings establishing an

injury.  Again, his examination report reveals some findings which are not considered

objective such as decreased right hand grip strength and pain on abduction and flexion.

However, Dr. Atta also noted that claimant’s reflexes were equally bilaterally.  Dr. Atta

diagnosed claimant’s condition as cervical radiculopathy and ordered a bone scan and

MRI of the claimant’s cervical spine.

Following the bone scan and MRI of claimant’s cervical spine, claimant returned to

Dr. Atta on November 25, 2008.  Dr. Atta in his report of that date noted that neither of

those tests revealed any findings other than post-operative changes from the claimant’s

prior pre-existing cervical injury.  



7Steed (F811858)

The patient’s MRI did not reveal any acute
abnormalities and just showed postoperative
changes in the cervical spine.  The patient
also had a bone scan, which revealed moder-
ate cervical uptake, which was felt to be post-
surgical in nature.  No other areas of abnormal
uptake were evident.

With respect to the most recent MRI scan, claimant notes that the cervical MRI scan

in November 2008 reveals a bulging disc at the C6-7 level which was not previously noted

in the MRI scan of July 22, 2008, some six weeks before claimant’s fall.  However, a

bulging disc at C6-7 was previously noted by Dr. Standefer in his report of March 25, 2008.

Therefore, a bulging disc at C6-7 is not a new finding, but rather a finding which was noted

by Dr. Standefer in March 2008, more than five months before the claimant’s fall.  In

addition, I note that the November 2008 MRI scan also reveals a bulging disc at the C3-4

level.  However, a bulging disc at that level was also noted in the MRI scan of July 22,

2008.  Thus, that finding again pre-existed the claimant’s fall.

Finally, I note that claimant testified that he does not recall any tingling or numbness

in his right hand prior to the fall on October 8, 2008.  However, a review of Dr. Standefer’s

report of May 27, 2008 indicates that claimant was complaining of residual numbness and

tingling in his hands at that time.

Finally, I believe it should be noted that in his report of June 26, 2008, Dr. Standefer

concluded that some of claimant’s complaints were not supported by his examination.  For

instance, Dr. Standefer noted that the claimant suffered from clonus in both lower

extremities, “however, this really appears to be, at least in part, contrived and exaggerated

by the patient.”  Dr. Standefer went on to note that the claimant was intentionally avoiding

participating in some detailed testing during his examination and that he “believe[d] a

substantial portion of his current symptoms are purely psychogenic in origin.”

In summary, even though the claimant had a horrific fall at least 15 to 20 feet to a

concrete floor on October 8, 2008, that fact alone does not prove that he suffered a
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compensable injury.  Instead, claimant has the burden of offering medical evidence

supported by objective findings establishing injuries to his right arm, shoulder, head, neck,

and back.  A review of the medical records fails to reveal objective findings supporting

those compensable injuries.  X-rays performed were negative.  No muscle spasm, bruising,

or swelling was noted during the physician’s examination.  Finally, a bone scan and MRI

scan of the claimant’s cervical spine were performed which revealed only post-operative

changes in the claimant’s cervical spine.  The bulging disc at C3-4 and C6-7 were

previously noted in the MRI scan of July 22, 2008, or in the report of Dr. Standefer dated

March 25, 2008, respectively.  Absent medical evidence supported by objective findings

establishing an injury, claimant cannot meet his burden of proving by a preponderance of

the evidence that he suffered a compensable injury as a result of the fall on October 8,

2008.   

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury as a result of the fall which occurred on October 8, 2008.  Therefore,

his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $512.50.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


