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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on April 6, 2010 in Fort Smith,

Arkansas.  The deposition of James Borengasser, D.D.S. was taken on February 11, 2010

and admitted as Respondent’s exhibit numbered 1.  

A pre-hearing order was entered in this case on September 22, 2009.  This pre-

hearing order set out the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-hearing order was made

Commission’s exhibit numbered 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On November 7, 2008, the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation benefits are $512.00 for total

disability and $384.00 for permanent partial disability.

3. On November 7, 2008, the claimant sustained a compensable injury to her

spine.
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4. There is no dispute over the payment of medical services related to the

compensable back injury to be litigated at present.

5. There is no dispute over temporary total disability benefits, at present. 

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant also sustained a compensable injury to her jaw in the

employment-related accident of November 7, 2008.

2. The claimant’s entitlement to medical services for any compensable injuries

to her jaw.

3. The claimant’s entitlement to medical services for her headaches.

In regard to these issues, the claimant contends:

“On or about November 7, 2008, the claimant was involved in a 

motor vehicle accident suffering injuries to her back, neck, and jaw

arising out of and in the course of her employment with respondent.”

In regard to these issues, the respondents contend:

“Respondents contend that they have paid appropriate benefits.

The claimant was released to return to work without restrictions

most recently on 1-26-09.  Respondents are not at this time

aware of the claimant’s specific claim for medical treatment

but believe it is related to complaints of headache and TMJ,

which respondents dispute.”

DISCUSSION

I. COMPENSABILITY OF JAW COMPLAINTS.

The first issue to be addressed is whether the claimant’s jaw complaints, in the form

of TMJ (transmandibular joint syndrome), represents a compensable injury from the
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employment-related motor vehicle accident of November 7, 2008.  The burden rests upon

the claimant to prove all of the facts necessary to establish compensability.

First, the claimant must prove by medical evidence, which is supported by objective

findings, the actual existence of the physical injury or condition that is alleged to be

compensable.  In the present case, the various reports and records of Dr. James

Borengasser clearly “establish” that the claimant is actually experiencing jaw difficulties,

in the form of TMJ.  Further, these reports and records contain observations of “objective

findings”, as that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  Specifically,

these findings include radiographic abnormalities and crepitus, clicking, popping, and

locking that was observed on physical examination.  Thus, the claimant has satisfied the

statutory requirements for a “compensable injury” set out in Ark. Code Ann. §11-9-

102(4)(D).

The claimant must next prove by the greater weight of the credible evidence the

existence of a causal relationship between the employment-related motor vehicle accident

of November 7, 2008 and her subsequent episode of TMJ difficulties.  However, she need

not prove the existence of this causal relationship to an absolute certainty, nor must she

prove that the motor vehicle accident was the sole or even “major” cause of her current

episode of TMJ.  The claimant need only prove that the employment-related motor vehicle

accident was a likely or a probable cause or contributing factor to her subsequent TMJ

difficulties.

The medical evidence shows that the claimant had some TMJ problems prior to the

employment-related motor vehicle accident.  On September 27, 2004, the claimant

completed a form for Dr. Steven Kilpatrick (her dentist at that time), in which she stated

that her major wish was “a jaw that would stay in place” and that her major concern was

“my jaw”.  On that same date, Dr. Kilpatrick noted that the claimant had frequent

headaches and wore an “appliance”.  On his physical examinations he noted tenderness
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to palpitation when examining the transmandibular joint.  On December 12, 2007, the

claimant was noted to still be experiencing popping and soreness in her jaw joints, and the

examining dentist observed that the claimant still needed a thorough TM examination.  On

January 9, 2008, the claimant was again complaining of pain in both sides of her jaw and

was instructed to follow up with a thorough TM examination.  

The mere fact that the claimant may have had pre-existing difficulties with her

transmandibular joints does not, in any of itself, preclude her difficulties, subsequent to the

motor vehicle accident, from being compensable.  A compensable injury may be in the

form of an employment-related aggravation of a pre-existing defect or condition.  However,

the claimant must prove by the greater weight of the credible evidence that her motor

vehicle accident of November 7 likely played such a role.

The reports and deposition of Dr. Borengasser are sufficient to establish that it is

reasonably possible for a whiplash-type injury, such as that sustained by the claimant (one

in which there was no direct trauma to the head or neck, but only neck complaints with no

physical sign of injury, or only musculoskeletal signs).  The study cited by Dr. Borengasser

and published by the American Dental Association further shows that it is possible for such

an injury or aggravation to not exhibit any symptoms for a period of time following the

actual trauma.

However, the act requires more than a showing that such a causal relationship is

reasonably possible.  The claimant must prove that the existence of this relationship is

likely or probable.  The primary evidence presented by the claimant to accomplish this

purpose is her own testimony.

At the hearing, the claimant testified that the day following the motor vehicle

accident she began experiencing more frequent clicking and popping of her TM joint and

temporal headaches that were more frequent, more persistent (of longer duration), and

more severe.
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Following her motor vehicle accident, the claimant first sought medical treatment

from the emergency room of Summit Medical Center on November 8, 2008.  At that time,

the claimant was reported to be complaining of neck stiffness and pain on the right side

of her neck and on the top of her right shoulder, as well as pain in the right side of her

back at the area of her belt line.  At that time, she related that she had felt fine following

her accident and that her reported symptoms had not began until the day of her visit.

Accept for tenderness to palpitation of the muscle on the right side of the claimant’s neck,

her physical examination was otherwise noted to be within normal limits.  A diagnosis was

made of dorsal strain.  No mention was made of any difficulties or any increased difficulties

involving her jaw or the temporal areas of her head.

The claimant was next seen by Dr. Keith Holder on November 11, 2008.  At that

time, Dr. Holder recorded a history of a little neck stiffness the day of the accident and the

subsequent immediate onset of pain in her neck when she “moved her head suddenly.”

Dr. Holder further recorded a history of the claimant’s back pain appearing when there was

a popping in her back while she was standing at the desk of the Comfort Inn.  Finally, Dr.

Holder recorded complaints of a headache in the back portion of her head and elbow pain.

His physical examination revealed no objective findings to support the claimant’s various

complaints.  His diagnosis was a cervical thoraco lumbar strain and migraines.  X-rays,

taken at that time, were interpreted as negative.  No mention was noted of any complaints

involving the claimant’s jaws or temporal areas of her head.  

The claimant continued under treatment by Dr. Holder, including physical therapy

by Leslie France, RPT, through January 26, 2009.  At that time, Dr. Holder released the

claimant from treatment and also released her to return to work without restriction.  The

first mention in the records of Dr. Holder and the physical therapy records of any difficulties

with the claimant’s jaw does not appear until Dr. Holder’s final report of January 26, 2009.

In this report, Dr. Holder stated:
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“   She reports also her jaw popping and she has seen her
dentist for this.”

The claimant was seen in Dr. Borengasser’s office on January 29, 2009.  Although

during this visit the claimant did report complaints of increased popping in her jaw following

a motor vehicle accident and that she was “still” having headaches, the actual intended

purpose for this visit and examination was for reasons unassociated with these complaints.

The claimant was again seen at Dr.  Borengasser’s office on March 31, 2009.  Once again,

this visit appears to be for reasons unrelated to her TMJ complaints.  From the records of

Dr. Borengasser, it does not appear that the claimant actually sought his services for her

TMJ complaints until April 13, 2009.  The claimant has continued under the treatment of

Dr. Borengasser for these complaints since that time.

On August 14, 2009, the claimant sought treatment at the Balkman Chiropractic

Clinic for a multitude of complaints.  At that time, the claimant listed headaches and

indicated that they involved her entire head (back, top, and front), jaw pain, neck pain that

involved both sides of the back of her neck and both sides of her neck down the front of

her shoulders, and severe back pain that involved both sides of her back from the top of

her buttocks to her shoulders.  She indicated that the average intensity of this pain was

a 9 out of 10 and that the past week it had been a 10 out of 10.  She described these

symptoms as being present 50 to 75 percent of the time and indicated that they caused

quite a bit of interference with her usual daily activities.  She attributed all of these

difficulties to the motor vehicle accident in a rather curious way, stating:

“   Back pain started 11/7/09 due to car accident, which
irritated the rest.”

The claimant has continued under treatment at Balkman Chiropractic Clinic, and the

subsequent records of this clinic indicate a waning and waxing of symptoms and the

periodic appearance of new symptoms, such as numbness in hands and arms and
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cramping in feet.

All of the evidence presented shows that the motor vehicle accident, to which the

claimant attributes all of her symptoms, was a relatively minor accident.  The record shows

that the claimant was wearing her seat belt and that no air bags deployed.  The claimant

testified that the only impact she experienced was the headrest striking her neck or the

back of her head.  The accident report reflects that prior to the accident both cars had

been stopped in traffic at a stop light, that the front bumper of the rear car had struck the

back bumper of the claimant’s car, resulting in only minimal damage to the claimant’s rear

bumper.  The claimant testified that the impact only caused a tear in her vinyl back

bumper, which she had never bothered to have repaired and was continuing to drive at the

present time.

After consideration of all of the evidence presented, I do not find the claimant’s

testimony to be credible concerning the worsening of her TMJ symptoms following the

employment-related motor vehicle accident.  Although the claimant testified that she had

a significant increase in symptomatology beginning shortly after the accident, she did not

bother to relate these increased symptoms to any of the physicians or medical personnel,

who were treating her for the effects of the motor vehicle accident for over two months.

She only reported these complaints at the time of her release from medical treatment for

the other injuries related to the motor vehicle accident.  Her testimony would clearly be

inconsistent with her failure to seek any medical services for these symptoms until April

13, 2009.

Based upon the evidence presented, I am not even convinced that the claimant

even experienced an increase in her TMJ symptomatology after the motor vehicle

accident.  Further, if such an increase did occur, it has only been shown to be possibly

caused by the employment-related accident.  However, it is also possible that it could have

been caused by any number of things, from merely the natural progression of the obvious
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instability of the claimant’s transmandibular joints and the wear and tear of the day to day

activities of life or simply yawning.  In light of the obvious relatively minor impact and

trauma from the motor vehicle accident, I am unable to find that this impact would be the

more likely or probable cause of any increase in the claimant’s TMJ symptomatology.

In summary, it is my opinion that the claimant has failed to prove by the greater

weight of the credible evidence that the motor vehicle accident of November 7, 2008 was

a likely or probable cause of her TMJ symptoms, after that date.  Thus, the claimant has

failed to satisfy the statutory requirements for a  “compensable injury” that are mandated

by Ark. Code Annotated §11-9-102(4)(A)(i) and has failed to prove that she sustained a

“compensable injury” to her jaw in the employment-related accident of November 7, 2008.

II. MEDICAL SERVICES FOR HEADACHES.

The final issue to be addressed concerns the claimant’s entitlement to medical

services for her complaint of headaches.  In order to be entitled to such services, the

claimant must prove that these services are necessitated by or connected with a

“compensable injury”.  

The medical evidence presented shows that the claimant has a longstanding history

of headaches that far predates the motor vehicle accident on November 7, 2008.  There

is no evidence of any physical injury or damage to the claimant’s head.   Dr. Holder

attributed the claimant’s complaints of headaches to migraine headaches, and there is no

evidence that any of the claimant’s compensable injuries caused or contributed to such a

condition.  Dr. Borengasser attributed the claimant’s temporal headaches to her TMJ

difficulties.  As these difficulties have not been proven to be a compensable injury, any

treatment connected with these difficulties would not be necessitated by or connected with

a compensable injury.

The only evidence presented by the claimant to prove that her headaches are in
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any way connected with the compensable injuries that she sustained in the motor vehicle

accident of November 7, 2008, is her testimony that these difficulties began shortly after

the accident.  Such a mere temporal relationship  is simply not sufficient to prove that

these headaches are connected with compensable injuries sustained in this motor vehicle

accident, so as to entitle her to treatment for these difficulties under Ark. Code Ann. §11-9-

508.  

After consideration of all of the evidence presented, it is my opinion that the

claimant has failed to prove by the greater weight of the credible evidence that any medical

treatment required for her headache complaints would be necessitated by or connected

with a compensable injury as required by the Act, thus, medical benefits for these

difficulties cannot be awarded under Ark. Code Ann. §11-9-508.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2.   On November 7, 2008, the relationship of employee-employer-carrier existed

between the parties.

3.   On November 7, 2008, the claimant earned wages sufficient to entitle her

weekly compensation benefits of $512.00 for total disability and $384.00 for permanent

partial disability.

4.   On November 7, 2008, the claimant sustained a compensable injury to her

spine.

5.   The claimant has failed to prove by the greater weight of the credible evidence

that she also sustained a compensable injury to her jaw on November 7, 2008.

Specifically, she has failed to prove the likely or probable existence of a causal

relationship between the specific employment-related incident on November 7, 2008 and
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any physical injury to her jaw, particularly one involving the transmandibular joints of the

jaw.  There is no dispute to be litigated at the present time over medical services related

to the claimant’s admittedly compensable back injury.

6.   The claimant has failed to prove that she is entitled to any medical services, at

the respondent’s expense, for difficulties with her jaw or headaches.  Specifically, the

claimant has failed to prove that medical services for these complaints would be

necessitated by or connected with a compensable injury, as required by Ark. Code

Annotated §11-9-508. 

7.   There is no dispute over temporary disability benefits, at the present time.

8.   The respondents have controverted the claimant’s entitlement to any benefits

for an alleged compensable injury to her jaw or any medical services for her headaches.

ORDER

The respondents remain liable for all appropriate benefits that may be provided by

the Act for the claimant’s compensable spine injury.

However, for the reasons heretofore stated in this opinion, any claims for benefits

attributable to the claimant’s jaw difficulties or any claim for benefits attributable to the

claimant’s headaches must be and hereby are denied and dismissed.

IT IS SO ORDERED.

                                                                      
MICHAEL L. ELLIG
ADMINISTRATIVE LAW JUDGE


