
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F810089

LORI SHARP, Employee  CLAIMANT

MCKEE FOODS CORPORATION, Employer  RESPONDENT

RISK MANAGEMENT RESOURCES, Carrier RESPONDENT

OPINION FILED JUNE 30, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On June 2, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 7, 2010, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant suffered a compensable crush injury to her left hand on March 14,

2008.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $351.00 for total disability and $263.00 for permanent partial disability

benefits.
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5.   A change of physician order was entered on September 15, 2009 to Dr. James

Kelly. 

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Kelly.   

The claimant contends that she is entitled to additional medical treatment as

recommended by Dr. Kelly. 

The respondents contend they accepted this claim as compensable and paid all

medical expenses up through the treatment by Dr. Benafield.  Claimant obtained a change

of physician order to Dr. Kelly who has recommended canal and cubital tunnel syndrome

surgery of the left elbow.  Respondents contend that the recommended surgery by Dr.

Kelly does not arise out of the compensable injury, is not supported by measurable and

objective findings, and is unreasonable and unnecessary.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 7, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment recommended by Dr. Kelly.
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FACTUAL BACKGROUND

The claimant is a 50-year-old woman who suffered an admittedly compensable

injury to her left hand and wrist on March 14, 2008.  On that date, the claimant’s cleaning

rag got caught in a conveyor belt, causing her left hand to be pulled under the belt and into

a roller.  Claimant was taken to the emergency room where she was diagnosed as

suffering from a crush injury to her left hand.  Claimant was provided medication and a

splint.  After the emergency room treatment, claimant was sent by the respondent to Dr.

Vandergriff for further treatment.  Dr. Vandergriff’s treatment was conservative in nature

and included medication, a splint, and several rounds of physical therapy.  Dr. Vandergriff

also ordered a nerve conduction study by Dr. Morse which returned as normal.  

Dr. Vandergriff eventually referred claimant to Dr. Sites who ordered an MRI scan

which revealed evidence of a triangular fibro-cartilage complex tear.  As a result, Dr. Sites

referred claimant to Dr. Benafield, a hand specialist.  Dr. Benafield had previously treated

claimant for a work-related injury with another employer, performing right radial tunnel

surgery.  

Dr. Benafield diagnosed claimant’s condition as a left wrist triangular fibro-cartilage

complex tear and he performed surgery on October 6, 2008.  Dr. Benafield released

claimant from his care at maximum medical improvement on May 4, 2009, with no

permanent impairment rating.  Dr. Benafield also ordered a functional capacities

evaluation which indicated that claimant was capable of medium lifting work.  Dr. Benafield

confirmed that claimant was capable of performing medium lifting work in a report dated

July 2, 2009. 

Claimant’s next medical treatment occurred on August 3, 2009 when she sought

medical treatment for pain in the middle of her hand into the long finger and along her

dorsal forearm.  Dr. Benafield diagnosed claimant’s condition as a possible wrist sprain

versus a musculotendinous strain.  Dr. Benafield recommended that claimant wear a wrist
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splint and take medications before returning for a recheck in four to six weeks.  Claimant

next returned to Dr. Benafield on August 31, 2009.  Dr. Benafield at that time ordered

physical therapy because he believed the claimant suffered from extensor tendinitis.  

Claimant subsequently filed for and received a change of physician to Dr. Kelly.

Claimant was first evaluated by Dr. Kelly on October 9, 2009.  Dr. Kelly believes that

claimant suffers from Guyon’s canal and cubital tunnel syndrome.  He recommended that

claimant undergo surgery to alleviate those conditions.

Claimant has filed this claim contending that she is entitled to additional medical

treatment as recommended by Dr. Kelly; specifically, the recommended surgery.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment.  Daulton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has failed to meet

her burden of proof.  My finding that claimant has failed to meet her burden of proof is

based primarily upon the opinion of Dr. Benafield which I find to be credible and entitled

to great weight.

As previously noted, Dr. Kelly is of the opinion that claimant suffers from Guyon’s

canal and cubital tunnel syndrome for which she needs a surgical release.   In a report

dated October 26, 2009, Dr. Kelly stated that he believes Dr. Benafield missed the fact that

claimant had symptoms related to Guyon’s canal and cubital tunnel.  On the other hand,

Dr. Benafield in his report of February 25, 2010, specifically stated that he does not

believe that claimant’s current symptoms are causally related to her work-related injury:

     It is my opinion that her current arm complaints are not
related to the work injury she sustained on 3/14/08 when
she had a twisting injury of her wrist at work.  I think that
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the problems she has now are coincidental.

In that same report, Dr. Benafield went on to indicate that he disagreed with Dr.

Kelly’s recommendation for surgery.

As previously noted, I find that the opinion of Dr. Benafield is credible and entitled

to greater weight than the opinion of Dr. Kelly.  First, Dr. Benafield examined the claimant

both before and after her most recent problems.  Therefore, he was in a much better

position to determine whether or not claimant’s current arm complaints are causally related

to the original compensable injury than was Dr. Kelly.  Furthermore, I believe it is important

to note that claimant’s current arm complaint arose after an incident at home while

shucking corn.  Dr. Benafield had released the claimant as being at maximum medical

improvement on May 4, 2009.  She did not return to Dr. Benafield for additional complaints

until August 3, 2009, and his report of that date contains the following history:

     She recently was shucking corn and felt a twinge
go down the middle of the hand into the long finger
and back along the dorsal forearm.  Since then it has
been bothering her.

There is no indication in Dr. Kelly’s reports that he was aware of these complaints

appearing after the incident shucking corn.  Furthermore, even claimant admitted on cross

examination that prior to her visit with Dr. Benafield on August 3, 2009, she had never

reported any elbow problems to her treating physicians.   

Q. Okay.  Prior to August 3 of 2009, had you ever
reported any elbow problems to any of your physicians?

A. No, sir.

In summary, claimant has the burden of proving by a preponderance of the

evidence that she is entitled to the additional medical treatment recommended by Dr. Kelly.

I find that claimant has failed to meet her burden of proof.  It is the opinion of Dr. Benafield
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that claimant’s current problems are not causally related to her work-related injury.  I find

that the opinion of Dr. Benafield is entitled to greater weight than the opinion of Dr. Kelly.

Dr. Benafield has had the opportunity to evaluate the claimant both before and after her

most recent arm complaints.  In addition, it appears that claimant’s most recent complaints

did not begin until after an incident at home while shucking corn.  There is no indication

that Dr. Kelly was aware of this incident.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment as recommended by Dr. Kelly.  Therefore, her claim for

additional compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $435.25.

IT IS SO ORDERED.

                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 
 


