
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G000622 

MIGUEL SERRANO, Employee  CLAIMANT

GEORGE’S, INC., Employer  RESPONDENT

CROCKETT ADJUSTMENT COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 8, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 12, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on March 31, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on December

4, 2009.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to compensation at the rate of $243.00 for total disability

benefits and $182.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of left foot infection on December 4, 2009.
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2.   Temporary total disability benefits from December 5, 2009 through a date yet

to be determined.

3.   A.C.A. §11-9-505(a) benefits.

4.   Related medical.

5.   Attorney fee.

The claimant contends that on December 4, 2009 his left foot became infected by

dirty water coming in contact with his foot at work, and that as a result he is entitled to

temporary total disability benefits, benefits pursuant to A.C.A. §11-9-505(a), related

medical, and a controverted attorney fee, 

The respondent denies that claimant suffered a compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 31, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation at the rate of $243.00 for total disability benefits and $182.00 for permanent

partial disability benefits is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury in the form of an infection to his left foot on or about

December 4, 2009.
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FACTUAL BACKGROUND

The claimant is a 48-year-old man who was diagnosed with diabetes approximately

fourteen years ago.  After moving to Arkansas in April 1998 the claimant worked for

several employers before he began working for the respondent in October 2008 on its

production line cutting wings.

On December 5, 2008, the claimant was hospitalized at Mercy Medical Center in

Rogers with complaints of a blackened swollen right great toe and left second toe.  After

debridement and treatment with antibiotics, claimant was discharged on December 8,

2008, and was subsequently treated at Mercy’s Wound Care Center.  Claimant was

discharged from treatment at the Wound Center on January 16, 2009.

Claimant returned to work for the respondent and continued working until he was

hospitalized again on November 2, 2009 at Northwest Medical Center in Springdale.  At

the time of this hospitalization, claimant’s complaints involved his left great toe and the

area between the second and third toes on his right foot.  Claimant was treated in the

hospital and released on November 6, 2009 with instructions to receive follow-up care from

a clinic in one week for diabetes management and his foot ulcers.  Claimant testified that

he did not receive follow-up care because of lack of funds.

Claimant returned to work for respondent on November 24, 2009 and continued

working until December 4, 2009.  On December 7, 2009, the claimant was hospitalized for

a third time with complaints involving his left second toe.  Claimant was not discharged

from the hospital until December 18, 2009.

Claimant has not returned to work for the respondent or any other employer since

December 4, 2009.  

Claimant has filed this claim contending that he suffered a compensable injury in

the form of a left foot infection as the result of his employment on or about December 4,

2009.  Claimant contends that while performing his job on the respondent’s production line
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he wears an apron and that water from the chickens he is cutting falls onto the apron and

onto the tennis shoes which he wears at work, causing his feet to remain wet throughout

the course of his workday.  Claimant contends that this dampness caused his most recent

infection and he seeks payment of related medical benefits, temporary total disability

benefits, A.C.A. §11-9-505(a) benefits, and a controverted attorney fee.

ADJUDICATION

Claimant has filed this claim contending that his most recent infection and

hospitalization is the result of a compensable injury which occurred as a result of his feet

being wet while working for respondent on or about December 4, 2009.  Claimant’s claim

is for a compensable injury resulting from a specific incident identifiable by time and place

of occurrence in that claimant contends that this event occurred on or about December 4,

2009.  The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a
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preponderance of the evidence that he suffered a compensable injury which arose out of

and in the course of his employment with the respondent.  Specifically, I find that claimant

has failed to establish that the infection which resulted in his hospitalization on December

7, 2009 is the result of exposure to water at work as opposed to a continuation of a pre-

existing infection for which he was hospitalized one month earlier in November 2009.

In contending that he has suffered a compensable injury, claimant relies primarily

upon the opinion of Dr. Stephen Hennigan who treated claimant in the hospital in

December 2009 and continued to treat him after his discharge.  Dr. Hennigan in a letter

report dated June 2, 2010 stated that in his opinion if the claimant’s feet were wet at work

it would have resulted in maceration of the claimant’s feet and would have led to an

infection entering claimant’s skin and resulting in the ulcers on his feet which led to the

hospitalization in December 2009.  

Dr. Hennigan repeated his opinion in his deposition which was taken on July 30,

2010.  I find that Dr. Hennigan’s opinion is entitled to little weight for several reasons.

First, Dr. Hennigan admitted at his deposition that he was not aware that claimant had

been hospitalized only one month earlier on November 2, 2009 until November 6, 2009

for ulcers on his left foot.  When confronted with this medical history, Dr. Hennigan

admitted that it was impossible to determine whether claimant’s subsequent infection in

December 2009 was a new infection or simply a continuation of the prior infection.  When

asked whether bacteria could have gotten into the claimant’s feet during the 10-day

window claimant worked in November and early December 2009 or whether claimant’s

condition was related to his prior hospitalization in November 2009 without guessing, Dr.

Hennigan responded:

“I don’t think so.”  Subsequently, the following questioning took place:

Q. Could you really even say whether or not, again,
that was just a continuation of a spread from the initial
infection versus a new infection?



6Serrano (G000622)

A. Huh-uh.  No.

Despite Dr. Hennigan’s testimony that it was impossible to determine whether

claimant’s problems in December 2009 were related to a new infection or a continuation

of the November 2009 infection, Dr. Hennigan nevertheless opined that it was his belief

that claimant’s work was the cause of the most recent infection.  However, it appears from

a review of the totality of Dr. Hennigan’s testimony that his opinion is based in large part

upon consideration of all the work claimant performed for the respondent, not just the time

period in question from November 24, 2009 through December 4, 2009.  Claimant has not

filed a claim contending that his work activities with the respondent throughout his

employment led to the first two hospitalizations.  Instead, the only claim currently before

the Commission is whether the December 2009 infection and subsequent hospitalization

are causally related to claimant’s job activity following his return to work on November 24,

2009.  It is clear from a review of Dr. Hennigan’s testimony that he is considering all of the

claimant’s employment with the respondent as the basis for his opinion.  Furthermore, Dr.

Hennigan testified that he had no idea what the claimant’s work situation was really like

and at one point he speculated that claimant probably wore an ulcer onto his foot while

working; however, there is no claim that claimant developed the ulcer on his foot as a

result of repetitive trauma caused by his wearing of shoes at work.  Instead, claimant’s

claim is based upon his belief that his feet became infected because his shoes were damp.

With respect to Dr. Hennigan’s opinion, I believe that it is also important to note that

Dr. Hennigan testified that since his release of the claimant on February 15, 2010, the

claimant has returned to him with a problem involving the third toe on his left foot.  Dr.

Hennigan acknowledged that this was a different toe than had previously been addressed.

This is significant because claimant had not worked for the respondent or any other

employer since December 4, 2010.

In reaching this decision, I also believe it is important  to note that claimant admits
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that he did not take his diabetic medication from January 2009 through September 2009

shortly before his hospitalization.  Furthermore, when claimant went to the hospital on

December 7, 2009 with complaints of symptoms in his left second toe, the medical report

contains the following history: “Pt. is a diabetic and has not been taking his diabetic

medication because he ran out.”  Claimant admitted at this deposition that the medical

records were correct that he had not been taking his daily medication for diabetes.  In fact,

as previously noted, claimant had been instructed to receive follow-up care for his diabetes

and infections following his release from the hospital on November 6, 2009; however,

claimant admitted that he did not receive that follow-up care due to a lack of funds.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he suffered a compensable injury in the form of an infection to his left foot

as a result of his employment with the respondent.  While claimant relies primarily upon

the opinion of Dr. Hennigan, I find that the opinion of Dr. Hennigan regarding causation

is entitled to little weight.  First, Dr. Hennigan was not aware of the claimant’s

hospitalization in November 2009, only one month earlier for an infection on his left foot.

As a result of that hospitalization claimant was instructed to receive follow-up care for the

infection and his diabetes.  Claimant did not receive that follow-up care for either his

diabetes or the infection.  Furthermore, Dr. Hennigan admitted that it was impossible to

determine whether the claimant suffered from a new infection in December 2009 or

whether it was merely a continuation of the prior infection in November 2009.  It also

appears from a review of the totality of Dr. Hennigan’s testimony that his opinion is based

in large part upon the entire time period claimant worked for the respondent, not simply a

limited period in late November and early December 2009.  Dr. Hennigan admitted that he

did not have any idea of the claimant’s true work situation.  Finally, I believe it is important

to note that even after claimant last worked for the respondent he developed another

problem with his left foot following his release by Dr. Hennigan in February 2009.
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Based on the foregoing evidence, I simply find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury in the form of a left foot infection resulting from his work with respondent on or about

December 4, 2009.  To the extent it could be argued that claimant’s injury was a repetitive

trauma injury resulting from repeated exposures to water following his return to work on

November 24, 2009 through December 4, 2009, claimant nevertheless has the burden of

proving by a preponderance of the evidence that that infection was causally related to his

employment with respondent.  For reasons previously discussed, I find that claimant has

failed to meet that burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his left foot in the form of an infection as a result of his

employment with respondent on or about December 4, 2009.  Therefore, his claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $485.25.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


