
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F902272 

MOISES SANTOS, Employee  CLAIMANT

GEORGE’S, INC., Employer  RESPONDENT

REGIONS CLAIMS MANAGEMENT, TPA/Carrier RESPONDENT

OPINION FILED SEPTEMBER 29, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 1, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 7, 2010, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his left wrist on October 2,

2008.

4.   The respondent has accepted and paid permanent partial disability based upon

a 12% rating assigned by Dr. Heim.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to permanent partial disability based upon a 16% rating

assigned by Dr. Benafield.

2.   Attorney fee.

At the time of the hearing claimant requested entitlement to permanent partial

disability benefits based upon a 20% rating.

The claimant contends that he is entitled to a 20% impairment rating as a result of

his compensable injury. 

The respondent contends that the 12% rating assigned by Dr. Heim is the

appropriate rating for claimant’s compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 7, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits in excess of the 12% rating assigned by Dr.

Heim.

FACTUAL BACKGROUND

The parties stipulated that this claimant suffered a compensable injury to his left

wrist on October 2, 2008.  As a result of that compensable injury claimant underwent a

surgical procedure which was performed by Dr. Heim.  In a letter dated March 10, 2009,

Dr. Heim assigned claimant a permanent physical impairment rating in an amount equal
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to 12% to the upper extremity which respondent accepted and paid.

Following claimant’s release by Dr. Heim, he requested an evaluation by Dr.

Benafield in part for purposes of determining his permanent physical impairment.  In a

report dated July 2, 2009, Dr. Benafield assigned claimant a permanent physical

impairment rating in an amount equal to 16% to his upper extremity.

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits in an amount equal to 20% to the upper extremity based upon his

permanent physical impairment resulting from his compensable left wrist injury.

ADJUDICATION

Claimant contends that he is entitled to payment of permanent partial disability

benefits based upon a 20% impairment rating.  Claimant suggests taking a portion of the

rating assigned by Dr. Heim and a portion of the rating assigned by Dr. Blankenship and

combining them together to reach the requested 20% rating.  I believe that both Dr. Heim

and Dr. Benafield are competent physicians who are capable of determining an impairment

rating.  Under the circumstances presented in this case, I find that the opinion of Dr. Heim

is credible and entitled to greater weight than the opinion of Dr. Benafield.  Dr. Heim was

the claimant’s authorized treating physician who evaluated the claimant over a period of

time and performed the surgical procedure on the claimant’s left wrist.  On the other hand,

Dr. Benafield evaluated the claimant on only one occasion.  Given these circumstances,

I find that Dr. Heim was in the best position to determine claimant’s correct impairment

rating.

Accordingly, even though the Commission has the authority to review the evidence

and assign its own impairment rating, I find that the claimant’s correct permanent

impairment in this case equals 12% to the upper extremity based upon the opinion of Dr.

Heim which I find to be credible and entitled to great weight.
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ORDER

Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he is entitled to permanent partial disability benefits in excess of 12% to the

upper extremity.  Therefore, his claim for additional compensation benefits is hereby

denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $92.75.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


