
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F808631

RAFAEL SANTILLAN, Employee  CLAIMANT

TYSON SALES & DISTRIBUTION, Self-Insured Employer  RESPONDENT

OPINION FILED SEPTEMBER 28, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On September 1, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 30, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on July 20,

2007.

3.   The claimant sustained a compensable injury to his low back on July 20, 2007.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $368.00 for total disability benefits and $276.00 for permanent partial

disability benefits.

5.   Respondent accepted and is paying permanent partial disability benefits based

upon a 12% rating as assigned by Dr. Blankenship.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to pain management as recommended by Dr. Ennis.

2.   Claimant’s entitlement to A.C.A. §11-9-505(a)(1) benefits.

3.   Attorney fee.

At the time of the hearing claimant indicated that his request for pain management

treatment does not have to be from Dr. Ennis, but may be from any pain management

specialist.

The claimant contends that he is entitled to receive pain management as well as

A.C.A. §11-9-505(a)(1) benefits. 

The respondent contends that it accepted claimant’s injury as compensable and

paid and are paying all appropriate benefits.  Respondent denies that claimant is entitled

to any additional medical treatment and denies that claimant is entitled to benefits

pursuant to A.C.A. §11-9-505(a)(1).

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at a pre-hearing conference conducted

on June 30, 2010, and contained in a pre-hearing order filed that same date, are hereby

accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of pain management.

3.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).
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FACTUAL BACKGROUND

The claimant is a 39-year-old man who has worked for the respondent on two

different occasions.  Claimant became employed by the respondent for a second time in

1995 and he worked continuously for the respondent until April 2010.  The second time

claimant worked for the respondent he initially began on a production line for

approximately nine months before he moved to a night shift at one of respondent’s

distribution centers.  At the distribution center claimant performed a number of different

jobs.  Claimant testified that for approximately one year he worked as a loader, loading

trucks which require him to lift boxes that weighed anywhere from 50 to 60 pounds.

Claimant also operated a piece of equipment known as a “Double Reach” which is a

machine that could move multiple pallets of product at one time from one part of the

freezer to another.  Claimant testified that his job also required him to occasionally stack

boxes which weighed 50 to 60 pounds and that he performed this job for more than two

years.  Claimant testified that he also performed a job driving a forklift which required him

to lift and stack 50 to 60 pound boxes.  Finally, claimant performed a job for eight years

as an order selector.  An order selector assembles products for customers at the

distribution center.  This job duty required claimant to drive a forklift, stack and count

boxes.  

The claimant suffered a compensable injury to his low back on July 20, 2007 when

a load of boxes fell on him while he was stacking a pallet.  The claimant received some

initial medical treatment from Dr. Vandergriff who treated claimant conservatively with

medication, an injection, and two rounds of physical therapy.  Claimant was subsequently

evaluated by Dr. Standefer who referred claimant to Dr. Ennis for lumbar injections.  This

treatment did not prove beneficial to claimant and he was referred to Dr. Blankenship, an

orthopaedic surgeon.  Dr. Blankenship diagnosed claimant’s condition as a herniated disc

at the L5-S1 level.  Because claimant had failed conservative measures, Dr. Blankenship
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performed surgery on February 23, 2009.  The claimant subsequently underwent two

additional surgical procedures in May 2009 for infections at the surgical site. 

Claimant testified that after his surgery he returned to work for the respondent on

August 15, 2009 as a freezer cleaner.  His job duties required him to sweep up trash left

behind in the freezer such as cardboard, paper, and plastic.  

On October 15, 2009, Dr. Blankenship indicated that claimant had reached

maximum medical improvement and assigned claimant a permanent physical impairment

rating in an amount equal to 12% to the body as a whole.  He also ordered a second

functional capacities evaluation.  Following that evaluation claimant was last seen by Dr.

Blankenship on February 18, 2010 for a one year post-operative evaluation.  Dr.

Blankenship did not schedule any additional follow-up evaluations but did subsequently

order an MRI scan based upon claimant’s complaints of urinary and fecal incontinence.

In a report dated March 11, 2010, Dr. Blankenship indicated that he would not recommend

any additional medical treatment.  On May 5, 2010, Dr. Blankenship completed a work slip

indicating that claimant had been released to return to work with respondent on December

3, 2009, with various restrictions.  Those restrictions indicated that claimant could lift from

12 inches to overhead, he could push/pull up to 40 pounds, lift up to 23 pounds, and he

should sit/stand/walk 20 to 30 minutes at a time and he should rarely crouch or squat.  Dr.

Blankenship also noted that claimant could work 40 hours per week.

When respondent was provided the permanent restrictions issued by Dr.

Blankenship, claimant was informed that there were no permanent jobs available within

those restrictions at the respondent’s distribution center.  Claimant was informed that he

should check with the respondent’s hiring center in Lowell to determine whether there were

any positions at other locations that would meet his work restrictions.

Claimant has filed this claim contending that he is entitled to additional medical

treatment in the form of pain management for his compensable injury.  In addition, claimant
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contends that he is entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).

ADJUDICATION

The initial issue for consideration involves claimant’s request for additional medical

treatment in the form of pain management.   Claimant testified that he has constant pain

in his low back as a result of the compensable injury and that he continues to take

medication which was given to him by Dr. Blankenship at the time of his last visit on

February 18, 2010, and that he also sees his family physician for his complaints of pain.

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has failed to meet

his burden of proof.  Initially, I note that at the time of the hearing claimant testified that he

continues to take medication which was given to him by Dr. Blankenship at the time of his

last visit on February 18, 2010.  However, Dr. Blankenship’s medical report of February

18, 2010, does not indicate that he prescribed any additional medication for claimant’s

complaints.  Claimant also testified that he is currently seeing his family physician for

complaints of low back pain.  However, claimant did not offer into evidence any medical

reports from his family physician.

Significantly, at the time of claimant’s last visit with Dr. Blankenship on February 18,

2010, the claimant was complaining of significant lower back pain “when he does

anything.”  Despite those complaints of pain, Dr. Blankenship did not recommend any

additional medical treatment at that time.  Dr. Blankenship noted that claimant was

performing his exercises only three times a week as opposed to the recommended five

days per week.  Dr. Blankenship went on to note in his medical report that he informed

claimant that his symptoms were myofascial in nature and the more active claimant

became and the more stretching he performed the better he was going to get.  Dr.
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Blankenship indicated that no follow-up evaluation with claimant was scheduled.  

Dr. Blankenship added an addendum to his February 18, 2010 report.  He indicated

that when he went back in the examining room to discuss claimant’s situation claimant

informed him that he was having urinary and fecal incontinence.  As a result, Dr.

Blankenship did recommend another MRI scan on the claimant’s lumbar spine.  That MRI

scan was performed on March 9, 2010, and Dr. Blankenship authored a report dated

March 11, 2010 after having had the opportunity to review the MRI scan.  It was Dr.

Blankenship’s opinion that claimant did not need any additional medical treatment.

Unfortunately, I do think we are looking at a failed
back syndrome with post-laminectomy syndrome.
I do not feel that any further treatment is going to
afford him any significant benefit, at least from the
standpoint of neurosurgical intervention and 
evaluation.

***
In summary, I do feel that the gentleman is at MMI,
and no further surgical evaluation or treatment 
would be warranted at present.  (Emphasis added.)

Thus, it is the opinion of Dr. Blankenship, claimant’s primary treating physician, that

claimant is not in need of any additional medical treatment for his compensable injury.

Claimant admitted that his current complaints are the same complaints he had at the time

of his last visit with Dr. Blankenship on February 18, 2010.  Despite those complaints, Dr.

Blankenship did not recommend any additional medical treatment, but to the contrary

indicated that no additional treatment would be warranted.

I find that the opinion of Dr. Blankenship is credible and entitled to great weight.

Based on the opinion of Dr. Blankenship, I find that claimant has failed to meet his burden

of proving by a preponderance of the evidence that he is entitled to additional medical

treatment in the form of pain management.  

The second issue for consideration involves claimant’s contention that he is entitled
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to benefits pursuant to A.C.A. §11-9-505(a)(1).  That subsection provides:

Any employer who without reasonable cause refuses
to return an employee who is injured in the course of
employment to work, where suitable employment is
available within the employee’s physical and mental
limitations, upon order of the Workers’ Compensation
Commission, and in addition to other benefits, shall
be liable to pay to the employee the difference between
benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceeding
one (1) year.

In order for this provision to be applicable, an employee must prove by a

preponderance of the evidence (1) that he sustained a compensable injury; (2) that

suitable employment which is within his physical and mental limitations is available with

the employer; (3) that the employer has refused to return him to work; and (4) that the

employer’s refusal to return him to work is without reasonable cause.  Roark v. Pocohantas

Nursing and Rehabilitation, 95 Ark. App. 176, 235 S.W. 3d 527 (2006); Torrey v. City of

Fort Smith, 55 Ark. App. 226, 934 S.W. 2d 237 (1996).  

Here, it is obvious that claimant has sustained a compensable injury and the

respondent has not returned claimant to work.  However, I find that claimant has failed to

prove that there was suitable employment within his physical and mental limitations

available with the respondent.  At the hearing claimant testified that he believed there were

several jobs at the respondent’s distribution center which he believes he could have

performed.  One of these jobs was the freezer cleaner job which he was performing when

he last worked for respondent in April 2010.  Claimant testified that the only part of the

freezer cleaner job he could not perform was the lifting of the trash containers and taking

it to the dumpster to be thrown away.  Apparently, the freezer cleaner job is not a job

position, but is rather a job duty of another position known as freezer attendant.  Claimant

was only performing a portion of this job before his restrictions were made permanent by

Dr. Blankenship.
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Testifying at the hearing was Carl Rochier, the human resources manager, at

respondent’s Rogers’ distribution center.  Rochier testified that the job of freezer cleaner

had been eliminated three or four years ago and those duties moved over to what is now

known as a freezer attendant position.  Rochier testified that that job requires individuals

to load and unload trucks which would require claimant to lift boxes weighing 50 to 60

pounds.  That job also requires that the individual dump trash in a dumpster once or

several times a day.  In addition, that job position is also responsible for picking up old

broken pallets from the freezer which can weigh 50 to 80 pounds.  These lifting

requirements would be in excess of the 23-pound restriction placed upon claimant by Dr.

Blankenship.  Rochier testified that when claimant performed this job after his injury he

only performed 30 to 35 percent of the job.

Rochier went on to discuss various jobs which had previously been performed by

claimant and which claimant contended that he could now perform.  For instance, claimant

testified that he had previously worked as a dock worker loading boxes into trucks.

Rochier testified that this job requires the use of a forklift and lifting up to 60 pounds.  With

respect to the Double Reach machine, Rochier testified that this job was eliminated from

the distribution center several years ago.

Rochier also testified that claimant previously worked as a forklift operator.  Rochier

testified that forklift operators are responsible for moving product around inside the

freezer, warehousing the freezer, and putting pallets up and taking them down from racks.

In addition to operating the forklift, they are required to lift boxes containing product

weighing up to 60 pounds.  Again, this would be in excess of claimant’s 23-pound lifting

restriction.

Claimant had also previously worked for the respondent as an order selector.

Rochier testified that an order selector is responsible for assembling orders for various

customers.  He testified that this might include 20 cases of product A, 30 cases of product
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B, and 100 cases of product C.  Rochier testified that this job involves continuous lifting

of up to 70 pounds.  

Claimant also testified that he believed he was capable of working as a lot

attendant/checker.  Rochier testified that a lot attendant/checker is responsible for

maintaining an accurate inventory of all trailers on the lot.  That individual must walk the

entire lot and write down the number of every trailer.  That individual must also check

trailer doors to make sure that they are opened or closed depending on what is needed.

They must also check refrigeration units to make sure that the unit is on and check the fuel

status of the trailer.  Rochier testified that this activity must be performed at least two hours

per day, that the respondent’s parking lot is 15 acres, and it takes an individual three and

a half to four hours to complete the first lot check.  If the attendant notices fuel in a trailer

is low he must get the fuel truck and drag a 50-pound hose to the trailer and fill a tank.

Again, this would require lifting in excess of the claimant’s 23-pound restriction and would

require him to be on his feet more than 20 to 30 minutes at a time.  Rochier testified that

it would not be possible for this individual to perform the job while riding in a cart because

it was necessary for an individual to walk in between the trailers which are sometimes

spaced only two or three feet apart in order to check the fuel level.

Rochier also testified that with respect to a janitorial job, an individual would be

responsible for maintaining the cleanliness of the office area, break room area, bathrooms,

and driver’s lounge.  This would require sweeping, mopping, and picking up trash.  Rochier

testified that in order to perform that job an individual would have to be on their feet 100%

of the time.

Rochier also addressed various other jobs.  One of these jobs was a receptionist

which claimant testified that he believes he could perform.  Rochier testified that the

receptionist position had been eliminated more than one year earlier.  Shuttle operator is

another job which claimant mentioned.  Rochier testified that the shuttle operator is
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responsible for moving trailers from the lot to the loading dock and back to the lot.  Rochier

testified that that individual is also responsible for fueling trailers in the absence of the lot

checker.  Again, this would require lifting of the 50-pound hose.  In addition, the shuttle

operator is also required to bend down under the trailer and look up under the trailer to

make sure the ramp is not still on the trailer at the loading dock.  This would violate Dr.

Blankenship’s work restriction that claimant should rarely crouch or squat.

Rochier testified that claimant’s primary restriction which would prohibit him from

doing any jobs at the distribution center would be the weight restriction of lifting less than

23 pounds since most of the boxes at the distribution center are in excess of that weight.

In summary, Rochier testified that after reviewing the permanent restrictions

imposed by Dr. Blankenship there were no positions at the distribution center which would

come within the work restrictions imposed by Dr. Blankenship.  In addition, Rochier noted

that there had been no openings of any of those positions since April 2010.  Given the

testimony of Rochier which I find to be credible and entitled to great weight, I find that

claimant has failed to prove that there was any suitable employment within his physical

limitations available with the respondent at its distribution center.

Also testifying at the hearing was Mandy Leach.  Leach is the human resources

manager at respondent’s employment center in Lowell.  Leach testified that her center

hires for eleven different locations in Northwest Arkansas.  If a location has an opening

that is not filled internally, a request for potential employees is sent to her.  Openings are

posted on a board in the front lobby and applicants may apply for those openings.  Leach

testified that since April 7, 2010, claimant had not contacted her nor had he put in any

application for any opening since that time.  Leach also testified that she had reviewed

various job openings since April 2010 and testified that after reviewing those restrictions

that none of the openings at any of respondent’s locations would have been within

claimant’s work restrictions.  Leach testified that the primary restriction would be the
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restriction which limited claimant to standing, sitting, or walking 20 to 30 minutes since

each of the locations required a two-hour work period.  

Accordingly, I find that claimant has failed to prove that there was any suitable

employment at any of respondent’s locations within his physical limitations which was

available and not provided to him by the respondent.  

Based upon the foregoing evidence, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he is entitled to benefits

pursuant to A.C.A. §11-9-505(a)(1).  In order to be entitled to those benefits, claimant must

prove that there was suitable employment within his physical and mental limitations

available with the employer.  Here, I find that claimant has failed to prove that there was

any suitable employment within his physical limitations which was available.  According

to the testimony, the job duties of the jobs available at the distribution center did not fall

within claimant’s work restrictions nor was there any evidence of jobs at other locations

within claimant’s physical restrictions which were available.  

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment in the form of pain management.  Claimant has also failed

to prove by a preponderance of the evidence that he is entitled to benefits pursuant to

A.C.A. §11-9-505(a)(1).  Therefore, his claim for additional compensation benefits is

hereby denied and dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $444.00.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
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ADMINISTRATIVE LAW JUDGE


