
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F803992

CHERYL VIARS CLAIMANT

GO TO TRANSPORTATION RESPONDENT
UNINSURED                                                       

OPINION FILED MAY 24, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by DUSTI STANDRIDGE, Attorney, Fort Smith,
Arkansas. 

Respondent represented by ROY GEAN, III, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 9, 2010,

in Fort Smith, Arkansas. A pre-hearing order had been entered in

this case on March 10, 2010. This pre-hearing order set out the

stipulations initially offered by the parties and outlined the

issues to be litigated and resolved at the present time. However,

there was a clerical error in regard to several of the

stipulations.  This error concerned the date of the employment-

related accident and the date of commencement of the alleged

temporary total disability. The pre-hearing order improperly gave

the year for these dates as 2009, when, in fact, it should have

been 2008. The parties also announced that they could now make

additional stipulations and requested that certain changes be made

in the issues.  An additional stipulation was made that, on March

5, 2008, the claimant sustained a compensable injury to her face.

Another stipulation was made that the medical services received by

the claimant, for her facial injury, represented reasonably

necessary medical services within the meaning of Ark. Code Ann.
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§11-9-508. The first issue was effectively removed by the

claimant’s withdrawal of her contention that she also sustained

injuries to her breast, upper thighs, knees, and right big toe in

the employment-related accident of March 5, 2008, and the

stipulation that the claimant did, in fact, sustain a compensable

injury to her face in this accident. The second issue was amended

to reflect that the claimant’s entitlement to medical expenses had

been rendered moot by the additional stipulation that all of the

medical services provided her of her facial injury represented

reasonably necessary medical services under Ark. Code Ann. §11-9-

508. This issue was further amended by the claimant’s request for

temporary total disability benefits only through August 25, 2009,

and the withdrawal of her request for permanent partial disability

benefits. Finally, the fourth issue was withdrawn by the

respondent. A copy of the pre-hearing order with all of these

amendments noted thereon was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations have been offered by the parties

and are hereby accepted:

1. On March 5, 2008,  the relationship of employee-uninsured

employer existed between the parties.

2. On March 5, 2008, the claimant sustained a compensable

injury to her face.

3. The medical services provided the claimant for her facial

injury are reasonably necessary under Ark. Code Ann. §11-

9-508.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary total disability

from March 6, 2008 through August 25, 2009.

2. Appropriate attorney’s fees.

In regard to these issues, the claimant contends that she is

entitled to temporary total disability benefits for her compensable

facial injury from March 6, 2008 through August 25, 2009.

In regard to these issues, the respondent denies that the

claimant is entitled to any temporary total disability benefits for

her admittedly compensable facial injury.

 DISCUSSION

 The central issue is the claimant’s entitlement to temporary

total disability benefits for her admittedly compensable facial

injury from March 6, 2008 through August 25, 2009. The burden rests

upon the claimant to prove her entitlement to these benefits. In

order to meet this burden, the claimant must prove that, during

this time, she continued within her healing period from the effects

of her compensable facial injury. As the claimant’s compensable

injury would be considered an “unscheduled” injury under the Act,

the claimant must also prove that, during this time, she was

rendered totally disabled from regular gainful employment by her

compensable facial injury.

The duration of the healing period is a medical question which

must be resolved on the basis of the greater weight of the medical

evidence presented.  Ark. Code Ann. §11-9-102(12) defines the
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“healing period”  as that period for healing of the actual physical

injury or damage resulting from the employment-related accident.

Applicable case law provides that the healing period continues

until the claimant returns to as near the preinjury state as the

permanent character of the injury will allow. Once the underlying

physical injury or damage either entirely resolves or stabilizes,

at a level where nothing further in the way of time or medical

treatment offers a reasonable expectation of improvement, then the

healing period has ended.

The medical evidence clearly shows that the claimant was under

continuous active medical treatment for her compensable facial

injury from the date of the injury through May 8, 2008. On that

date, the claimant was seen by Dr. Paul Wills, an ear, nose, and

throat specialist at Cooper Clinic. Dr. Wills was the claimant’s

initial primary treating physician for the compensable facial

injury and had performed corrective surgery for this injury on

March 17, 2008. In his report of May 8, 2008, Dr. Wills recognized

that this corrective surgery had not been successful. He further

stated:

“I told her that she would require further
revision surgery in about six months. We will
allow this area to completely heal prior to
any further procedures. There is about a 90
percent obstruction of the right nasal
airway.” 

Based on this statement, it is apparent that even though Dr. Wills

did not feel that additional active medical treatment was necessary

at that time, he anticipated that the claimant’s compensable facial

injury would require at least another six months of healing.  He
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also made it abundantly clear that even once this healing had

occurred, the claimant would, at that point, require further

extensive medical services.

The medical record shows that the claimant did not return to

Dr. Wills for this additional treatment.  Instead, she sought the

treatment recommended by Dr. Wills from the ENT Clinic of the

University of Arkansas School for Medical Sciences in Little Rock.

The medical records of this facility  shows that the claimant was

initially seen on December 2, 2008. Further testing and evaluations

of her facial injuries were conducted.  It was apparently

determined that the claimant was now ready for the second

corrective surgical procedure which had been anticipated by Dr.

Wills. This procedure was ultimately performed on July 20, 2009.

Unlike the first surgery, the reports and records from the ENT

Clinic at UAMS show that this second surgery was, for the most

part, successful. The defects involving the claimant’s nose were

repaired sufficiently to return the claimant’s ability to breath

normally. The actual appearance of the claimant’s nose was also

dramatically improved.  However, her nose was not entirely returned

to normal. The claimant was discharged from further follow up by

the physicians at UAMS on August 29, 2009. 

After consideration of all the medical evidence presented, it

is my opinion that the great weight of the credible evidence shows

that the claimant continued within her healing period from the

effects of her compensable facial injury from March 5, 2008 through

August 29, 2009. Thus, she has satisfied the first requirement for
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temporary total disability benefits during the period of March 6,

2008 through August 25, 2009.

The claimant’s own testimony is the only evidence se has

offered to establish actual disability from regular gainful

employment, during this period.  It was her testimony that during

this time, she continued to have pain in her face, her sinuses

wouldn’t drain, she couldn’t breath well, she couldn’t smell or

taste, she had no energy, she was dizzy, and her nose remained

extremely crooked. She initially testified that she did not believe

that she could have worked during this time and did not try to find

a job.  However, she subsequently testified that, just prior to her

second surgery, she worked for approximately a month in a gas

station and unsuccessfully applied for jobs with other employers.

The medical evidence presented is noncommittal on the

claimant’s employability, during her period of treatment. The

medical evidence fails to show that the claimant was ever

restricted from performing any type of gainful employment, or that

she was ever released to return to full employment.  None of the

claimant’s various physicians have medically restricted the

claimant from performing any type of employment activities.

However, although medical evidence on the claimant’s employability

is relevant and helpful, it is not absolutely necessary to prove

disability.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she was actually disabled from performing
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regular gainful employment from the date of her accident through

May 8, 2008, and from December 2, 2008 through August 25, 2009.

During these periods, the claimant’s appearance and breathing

ability were significantly impaired by the effects of her

compensable facial injury. She was also under active medical

treatment, including the use of narcotic pain medication. Clearly,

these factors (particularly the narcotic pain medication) would

have prevented her from returning to her preinjury position with

the respondent or any other commercial driving positions. The

claimant’s chronic pain and use of narcotic pain medications, her

breathing difficulties, and the uncertainty of her availability due

to continued treatment would have made any employer reluctant to

hire her.  It is my opinion that during these periods of time the

claimant had no reasonable expectation of obtaining employment in

the open job market.  Therefore, for the foregoing periods the

claimant has satisfied the second requirement to temporary total

disability benefits.  

In summary, I find that the claimant is entitled to temporary

total disability benefits for the period of March 6, 2008 through

May 8, 2008, and December 2, 2008 through August 25, 2009. She

would be entitled to benefits at the appropriate weekly

compensation rate, during these periods.

The pre-hearing order does not contain a stipulation in regard

to the appropriate weekly compensation rate. Nor, does the pre-

hearing order identify the appropriate weekly compensation rates as

an issue, as neither party requested such a determination at the
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conference.  Although the claimant presented evidence on her

average weekly wage, I am reluctant to make a determination at this

time, due to the failure of both parties to recognize that this is

a disputed issue that was to be resolved in this Opinion.

Hopefully, the parties can reach an agreement on this matter. If

not, the issue of the appropriate amount of the weekly compensation

rates can be submitted after both parties have been clearly

notified and have been given the opportunity to present any

relevant evidence they desire in regard to this issue.   

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 5, 2008, the relationship of employee-uninsured

employer existed between the parties.

3.  On March 5, 2008, the claimant sustained a compensable

injury to her face.

4. The medical services provided to the claimant for her

compensable facial injury by and at the direction of personnel at

the Booneville Community Hospital emergency room, St. Edwards Mercy

Medical Center, Mena Regional Health System, Dr. Paul Wills, and

personnel at the University of Arkansas School for Medical Sciences

represent reasonably necessary medical services under Ark. Code

Ann. §11-9-508. Pursuant to the provisions of this subsection, the

respondent is liable for the expense of these services,  subject to

the medical fee schedule.
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5. The claimant was rendered temporarily totally disabled by

her compensable facial injury for the period of March 6, 2008

through May 8, 2008, and December 2, 2008 through August 25, 2009.

Specifically, the claimant has proven by the greater weight of the

credible evidence that, during these periods, she continued within

her healing period from the effects of her compensable facial

injury and was rendered totally disabled from regular gainful

employment by this injury.

6.  The respondent has controverted the claimant’s entitlement

to temporary total disability benefits.

7.  The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the temporary total disability

benefits herein awarded.

ORDER

The respondent shall be liable for the medical services

provided to the claimant for her compensable facial injury by and

at the direction of personnel at the Booneville Community Hospital

emergency room, personnel at St. Edward Mercy Medical Center

emergency room, Dr. Paul Wills, and personnel at UAMS. This

liability is subject to the medical fee schedule, which has been

established by this Commission.

The respondent shall pay to the claimant temporary total

disability benefits for the period of March 6, 2008 through May 8,

2008, and December 2, 2008 through August 25, 2009.

The respondent shall pay to the claimant's attorney the

maximum statutory attorney's fee on the temporary total disability
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benefits herein awarded. One-half of this fee shall be paid by the

respondent in addition to such benefits.  The remaining one-half of

this fee shall be withheld by the respondent from these benefits.

All benefits herein awarded, have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            
                                         


