
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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JAMES M. VALENTINE, JR., EMPLOYEE CLAIMANT

McSHEER TRUCKING, LLC, EMPLOYER RESPONDENT

GIBRALTAR NATIONAL INSURANCE CO., CARRIER RESPONDENT

OPINION FILED AUGUST 13, 2010

Hearing before Administrative Law Judge O. Milton Fine II on May 17, 2010, in Searcy,
White County, Arkansas.

Claimant pro se.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 17, 2010, the above-captioned claim was heard in Searcy, Arkansas.  A

prehearing conference took place on March 1, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on August 18, 2008, when

Claimant sustained a compensable injury to his lower back.

3. Claimant’s average weekly wage of $666.45 entities him to temporary total

disability benefits in the amount of $444.00 per week and permanent partial

disability benefits in the amount of $333.00 per week.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Without objection, issues were added concerning the compensability of his alleged neck

and shoulder injuries, and whether an independent intervening cause occurred.  These

issues thus read:

1. Whether Claimant sustained compensable injuries to his neck and left

shoulder.

2. Whether and when Claimant provided notice of the alleged neck and left

shoulder injuries.

3. Whether Claimant is entitled to additional medical treatment.

4. Whether Claimant is entitled to additional temporary total disability benefits

from November 24, 2008 to a date yet to be determined.

All other issues were reserved.

Contentions

At the hearing, Respondents amended their contentions.  The respective

contentions of the parties now are as follows:

Claimant:
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1. Claimant is entitled to additional medical treatment and to additional

temporary total disability benefits from November 24, 2008 to a date yet to

be determined.

Respondents:

1. All appropriate benefits have been paid with regard to this matter.

2. Dr. Sprinkle has released the Claimant as having reached maximum medical

improvement.  In light of this, it is Respondents’s position that additional

medical treatment is not reasonable and necessary.

3. Claimant has pre-existing cervical problems with his cervical spine.

4. With respect to his left shoulder, no objective findings have been causally

related to the August 18, 2008 accident.

5. Claimant has had multiple injuries since August 18, 2008 that would relieve

Respondents of any responsibility.  These are new injuries and/or

independent intervening causes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to either his neck or his left

shoulder–whether by a specific-incident, an aggravation of a pre-existing

condition, or as a compensable consequence.

4. Because of the above finding, the issues of whether Claimant provided

Respondent McSheer Trucking, LLC with notice of these alleged injuries

under Ark. Code Ann. § 11-9-701 (Repl. 2002), and whether he is entitled to

reasonable and necessary treatment of them, are moot and will not be

addressed.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his lower back.

6. Respondents have proven by a preponderance of the evidence that

Claimant’s August 28, 2009 four-wheeler accident was an independent

intervening cause, relieving them of further responsibility for treatment of his

lower back.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Brad Hartwick, Christopher Lynn

Walker, and Liz Mullen.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a test notice and statement from Dr.

Brent Sprinkle dated September 18, 2008, consisting of two pages; Claimant’s Exhibit 2,

a compilation of Claimant’s medical records, consisting of 13 numbered pages thereafter;

Respondents’ Exhibit 1, another compilation of his medical records, consisting of two index

pages and 67 numbered pages thereafter; and Respondents’ Exhibit 2, the transcript of

the deposition of Claimant taken April 1, 2010, consisting of 62 numbered pages (retained

in the file of the Commission).

Testimony-Hearing

James M. Valentine, Jr.  Under questioning from me (due to his pro se status),

Claimant testified that he is 51 years old.  He went to work for Respondent McSheer

Trucking, LLC (hereinafter “McSheer”) in September 2007 as a primarily local driver for

the oil and gas rigs.  His truck was a “day cab”–a smaller one that lacked a sleeper.  He

stated that he was injured on August 18, 2008 while driving a day cab pulling a trailer

loaded with heavy drilling pipe.  While traveling down a dirt road off Highway 65 and

crossing a low water bridge, the trailer fell off the bridge and snapped the truck “like the

end of a whip,” throwing the truck into an oak tree on the side of the road.  The parties

stipulated that as a result of this incident, Claimant sustained a compensable injury to his

low back.

He testified that in addition to seeking additional treatment for his back, he needs

treatment of his neck.  Claimant wore a cervical collar to the hearing.  He stated that he

sustained an injury to C-5 in an unrelated incident and underwent a fusion and disc
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replacement at that level; he obtained the collar at that point and does not have a present

order to wear it.  According to Claimant, he fell outside and that his wife can feel a bulge

in his neck around the level that was previously treated.  When asked what relation his

neck has to the instant claim, Claimant stated:

Because of the truck accident.  My left side had went out–it’s been going out
ever since I’ve had the accident, and it went out here about two months ago,
I believe, and when I fell it pulled something loose and it’s been–it’s just
constant pain getting worse ever since.

He alleged that when he fell, his neck struck a piece of shell and that he suffered “a hard

jar.”  Claimant testified that he now suffers from intense pain from the center to the left side

of his neck.  He desires diagnostic testing on his neck to determine if it was injured in the

fall, and of his left side to determine why it goes limp at times.  His testimony was that he

has fallen in several instances because of his left side going limp, and he attributes the

condition to the bridge accident.

Claimant testified that he also has had problems with his shoulder.

As for his back, Claimant stated that he is seeking treatment to discover why he has

a bruise there that has been present since the work-related incident, and to address what

he termed “a chronic agonizing pain” in the center of his back, at the belt-line.

With regard to his quest for temporary total disability benefits, Claimant’s testimony

was that he drew benefits through November 23, 2008.  He never returned to work after

the accident.  Claimant denied ever being released by a doctor, and asserted that he never

resigned from McSheer.  He denied working anywhere since the accident, or collecting

unemployment benefits.
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Under questioning from Respondents, Claimant testified that he owes back child

support, but does not know the amount of the arrearage.  His vocational training is in

maintenance and truck driving.  In addition, he has attended a couple of short seminars

on electronics.  His work at McSheer mostly involved strapping down freight and driving.

He has not attempted to return to work, and has not tried to contact McSheer since his

release.

Claimant has applied for Social Security disability benefits, but has been denied

twice.  He listed his neck, back, shoulder and heart as reasons for needing benefits.

He stated that his left shoulder is bothering him.  He previously injured his right

shoulder; it was part of another workers’ compensation claim.  As a result, he can only lift

four to five pounds.  His previous neck problems were due to a motor vehicle accident four

to five years ago.  Around 30 days before then, he injured his neck in a diving accident.

With respect to the August 2008 wreck, Claimant stated that he was wearing his

seatbelt, and when he unhooked it after the accident, he went over to the passenger’s side

of the cab.  However, he did not strike anything when doing this.  He treated with Dr.

Sprinkle for a few months before being released in October 2008.  Claimant did not

remember if he told Dr. Sprinkle about his neck, but agreed that he would have spoken

with him about it if it had been hurt.

Claimant denied threatening Liz Mullen, the nurse case manager.  The reference

to the alleged threat in Dr. Sprinkle’s records is incorrect.  He admitted that Sprinkle

indicated that he would no longer see him.
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He denied testifying in his deposition that he no longer rides motorcycles.  But after

being shown the transcript of his testimony, he changed his answer to state that he had

forgotten at the deposition that when he sold the motorcycle, he delivering it to the buyer

by riding it.  He stated that except for this instance and another when he had to use it to

buy groceries after his car broke down, he has not ridden the motorcycle since his work-

related incident.  Claimant testified in his deposition that he did not remember having any

prior back problems other than minor strains.  He denied knowingly taking

methamphetamine, despite having a positive test for this substance in November 2008.

Claimant testified that his left side problems originated with the bridge accident.  He

stated that his records should reflect he has represented that in his treatment records.  As

for his back bruise, his testimony was that he showed it to Dr. Sprinkle.

He admitted injuring his back around September 10, 2007 by attempting to stop a

truck from rolling into the water.  He did not recall having left hip and leg pain, but did not

dispute what his medical records reflect.  Claimant continued to ask his doctor for

medication for his lower back pain in November of that year.  He went to a chiropractor for

this, and stated that he has had chiropractic care all of his life.  Claimant stated that he did

not remember hurting his low back in a ground level fall in November 2007, or having back

pain following a boating accident the month after that.  He claimed not to remember

injuring his lower back in a fall from a vehicle in January 2008, or his back, right hip and

neck following a slip-and-fall in February 2008.  The same is the case with regard to his

complaints of neck, mid and lower back pain on July 17, 2008–one month before the
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bridge accident–and mid-back and leg pain on August 12, 2008–a few days before his

injury.  He denied going to a chiropractor on the date he was injured.

With respect to the record of his March 28, 2010 visit to Baptist Hospital in Little

Rock, Claimant complained of numbness in his left side.  But he denied that this was

associated with his vehicle accident and resulting neck surgery.  He could not account for

the statement in that record that he had slipped and fell at work the previous Friday, but

denied working.  On May 5, 2009, he sought treatment after falling off a ladder.  On August

28, 2009, he sought treatment after flipping a four-wheeler the night before.  He stated that

he was merely a passenger, but that the accident hurt his back.  Claimant also complained

on October 17, 2009 of severe back pain following a fall.

Claimant testified that he was not aware that Dr. Sprinkle released him with no

restrictions on October 21, 2008.  He has no narcotic pain medication at present.

When questioned further by me, Claimant stated that March 10, 2010 was the last

time he received treatment for his alleged work-related injuries.  The last treatment that

Respondents paid for was rendered by Dr. Sprinkle.  He does not have private insurance.

Claimant stated that he is only taking Ibuprofen for his alleged work-related injuries.  He

has been using a cane at time during the previous six months, but no one prescribed it.

Brad Hartwick.  Called by Respondents, Hartwick testified that he is a shop foreman

at McSheer.  He drives a truck for the business as well.  Hartwick has been employed

there approximately two and one-half years, and knows Claimant.  His testimony was that

on September 29, 2008, he saw Claimant riding a motorcycle.  Claimant’s wife was on the

motorcycle as well.  The next day, Hartwick saw him at the bank at Rosebud.
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Under questioning from me, Hartwick stated that it was around 6:00 to 7:00 p.m.

when he viewed Claimant on his motorcycle.

Christopher Walker.  Called by Respondents, Walker testified that he has been a

driver for McSheer for around nine years, and has known Claimant in excess of two years.

His testimony was that he was accompanying Hartwick on September 30, 2008 when the

two of them saw Claimant and his wife on the motorcycle.  He stated that Hartwick was

wrong; that the incident occurred at 9:30 a.m.  They saw them pull out of the bank parking

lot.

Liz Mullen.  Called by Respondents, Mullen stated that she is a medical case

manager for Corvelle, and has been so employed for five years.  In this capacity, she

became familiar with Claimant.  Her testimony was that she became involved in his case

when she received a referral on August 20, 2008.  She scheduled him to see Dr. Sprinkle.

There, he underwent MRIs of his cervical, thoracic and lumbar spine.  An epidural steroid

injection to the lumbar spine was recommended.  In their initial telephone conversation,

Valentine told Mullen that in addition to low back pain, he hurt on the left side of his body

from his head to his toe.  During the meeting, he referred to neck pain as well.  While he

reported pre-existing problems with his neck and shoulder, he did not with respect to his

low back.  Claimant told Sprinkle that his back was the most problematic area, and he

asked to have it treated.

While they were waiting to meet with Dr. Sprinkle, according to Mullen, Claimant

asked her if she had brought him State Fair tickets.  When she replied in the negative, he

stated that he was going to slash her tires.  Claimant’s spouse then remarked that she
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knew what Mullen drove and where she parked.  Mullen’s testimony was that this

conversation made her uncomfortable.  She denied making any unprofessional remarks

to Claimant’s wife.

Mullen stated that while Claimant’s Exhibit 1 reflects that he was to receive an

injection on September 29, 2008, it did not take place until three days thereafter.  Claimant

was wanting narcotic medication prescribed to him, but was receiving anti-inflammatories

and spasm medication.  Claimant stated that he would get an attorney if he was unable to

obtain medication to relieve his pain.  Mullen stated that she arranged for him to undergo

therapy for his low back pain.  However, after he had only attended a couple of sessions,

she was instructed to close his file.  When asked why this occurred, she stated:

Whenever I met with Dr. Sprinkle the last time to go over Mr. Valentine’s
complaints of his increased pain, he had mentioned previously at the
doctor’s visit before that that if he continued to have pain then he would
release him because there would be nothing else to offer him for treatment
and that’s what he had said, and then we were discussing the last office visit
and I shared with him what he had said to me about slashing my tires, but he
had already informed me that he was not going to treat him–he wasn’t
planning on treating him any more.

Under questioning from me, Mullen testified that the conversation about the State

Fair tickets came up prior to a later visit in Sprinkle’s office in October 2008.  They were

in the examination room, and Claimant’s question about tickets came “out of the blue.”

The conversation did not pertain to his care, although that subject had already been

discussed.  When asked her impression of the matter, Mullen stated:  “I didn’t take him

very seriously at that point until–until the other comment was made [by Claimant’s spouse],

and then it made me more uncomfortable, but I did not believe that he –that he would do
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that.”  No further discussion of the remark took place.  Claimant made a remark to her out

in the parking lot after the appointment, but Mullen did not know what was said.

With respect to the epidural steroid injection, Mullen testified that at one point, it

had been scheduled for September 29, 2008, but was rescheduled a number of times,

ultimately to October 8, 2008.  She maintained that no injection took place on September

29.

Testimony-Deposition

James M. Valentine, Jr.  Claimant was deposed on April 1, 2010, and the transcript

thereof was admitted as Respondents’ Exhibit 2.  Under examination from Respondents,

he testified that he has a high school education and a current CDL.  His entire career has

been as a truck driver.  Claimant was unsure how many workers’ compensation claims he

has had, but he had one in recent years where he fell off a truck ramp and tore his right

shoulder.  He has undergone surgery on it four times, and still has problems with it; it

“pops out of socket all the time.”  A doctor assigned an impairment rating for the shoulder,

but he could not recall the percentage.  Claimant can only lift up to 10 pounds with his right

arm.  He has gone to pain management for the shoulder.  After the injury, he returned to

work as a truck driver, and was able to strap down loads.  This was the task he performed

at McSheer.

Claimant previously broke his neck in an automobile accident around five years

ago.  The month prior, he also broke it in a diving accident.  He ultimately had fusion

surgery at C-5.  His testimony was that he has always had pain in his neck as a result.
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With respect to his August 18, 2008 accident, Claimant testified that the right side

of the bridge collapsed.  The action of the falling trailer caused his truck to turn over on its

side and strike an oak tree.  He still has a purple spot in the middle of his spine, at the

level of his belt, from the accident.  After the accident, no ambulance was summoned.

Claimant went on his own to the emergency room.  He stated that only his back was

hurting.  At some point, he was sent to Dr. Sprinkle.  Claimant underwent epidural steroid

injections, which provided temporary relief.  After two or three months, Sprinkle told him

that there was nothing more he could do for him, and he released him from treatment.  He

stated that he was still hurting at the time, but did not convey this to the doctor.  Claimant

did not recall whether the release was to full duty, but confirmed that he was off work and

receiving benefits while being seen by Dr. Sprinkle.

Claimant testified as follows about his interaction with Mullen:

Q. Did you have any sort of conflict with Dr. Sprinkle?

A. No.  I had conflict with the, what do you call them, case management
worker.

Q. The nurse case manager?

A. Yes.

Q. What kind of conflict did you have with her?

A. She was a very horny bitch.  She was trying to make out real bad with
me.  I ended up getting her, without even asking, I got everything but
her phone number.  She give me her address, dah, dah, dah.  And
she had went up to the front desk, this is the first visit now.  She went
up to the front desk to do some paperwork and my wife had been
outside to get a drink or something.  She came back in and sat by me.
Well, she walked back over and was real rude to my wife, told her
that that was her seat and my wife told her that she was my wife and
this was her seat.  And it went, pretty well went to hell after that.



Valentine - Claim No. F808518 14

. . .

Q. You say she was trying to make out with you?

A. Yes, ma’am.

Q. What did she do?

A. Huh?

Q. What did she do?

A. She done everything but grab me and kiss me and hug me right there
in front of everybody.

Q. What did she do?

A. Just asking personal questions of me that was none of her business
and I’m happily married and she just persisted to tell me that she was
single and where she lived and just typical stuff that wasn’t any of my
business.

Q. Do you know her name?

A. Not offhand I don’t.

. . .

Q. Did you ever threaten to slash her tires?

A. No.

Q. No threats of any kind?

A. No.  And that whole story was, she called to verify an appointment.
The State Fair was going on at that time and I asked her in a real nice
way, just joking because I like to joke and kid around, you know.  And
I said, oh, don’t forget to get me some fair tickets since we’ll be in
town that week, ha, ha, ha, you know.  And then at our next visit we
were in the office, it was just us three and I said, did you get my fair
tickets?  And she said, ha, ha, ha.  And I looked at my wife and I said,
remind me to see what she’s driving, ha, ha, ha.  And it was all just a
big F’ing joke, the whole deal was.  And I didn’t even know that she
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had called and–she didn’t say a word to me about it.  And I noticed on
my last letter from Dr. Sprinkle where she told him that I threatened
to, what you said, threatened to slash her tires.  That was never
mentioned, nothing at all.

Q. So why did you say to your wife anything about what she was driving?

A. I’m sorry?

Q. You said something to your wife about reminding–

A. When I asked her if she got the tickets I said, oh, remind me to see
what she’s driving when we leave.  I mean if I’m going to do
something like that, I’m not going to put out no damn banner saying
here I come, you know?

Q. So you never said anything about–

A. No, hell no.  She was a lying bitch about the whole thing.  She was
still pissed off because I was married, I guess.  And that’s the honest
to God’s truth.

Since leaving Sprinkle, Claimant has treated for his back with various other physicians and

with a chiropractor.  He has also been to the emergency room more than once.  He has

only received limited pain medication–“[j]ust enough to get you off for two or three days.”

Claimant stated that he has not attempted to return to McSheer since the release

because he is still in pain.  He does not know his employment status there.  Moreover, he

has not applied for work anywhere else.

When asked whether he was claiming a neck injury as a result of the incident at

McSheer, he responded, “[i]t’s worse since then, yes . . . Just right after the accident

everything just started getting worse.”  He could not recall if he told Dr. Sprinkle about his

neck, but admitted that he probably would have if he had felt that it warranted treatment.

Claimant has not treated for his neck since leaving Sprinkle because he cannot afford to
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do so.  He stated at one point that it is his back, not his neck, that is keeping him from

working.  Notwithstanding this statement, he testified later that his neck pain is worse than

his back pain, and that he has “a pinched nerve over this deal anyway, I guess, because

my left side give out all the time.”  This has caused him to fall on several occasions.  In

once instance, he injured his knee.  In another, he asserted that he was knocked

unconscious for 20 to 30 minutes and hurt his neck:  “It messed my neck up and it’s still

swollen back here on my spine over it.”  The hospital instructed him to return to Dr. Edward

Saer, who performed his neck surgery; but Claimant said he does not have the money to

go to him.  Claimant stated that none of these falls have worsened his back, and denied

having any serious back problems before the McSheer accident.

He testified that he used to ride motorcycles, but has not done so since August

2008.  Claimant added that he did not believe that he is physically capable of riding one.

When asked about illegal drug use, Claimant admitted smoking marijuana about a

month prior to the deposition.  He testified:  “I love marijuana.  It eases my pain.”  When

asked if he had used other drugs in the past, he responded, “Not that I can think of right

now.”  When asked if drug use explained his positive result for opiates and amphetamines

in November 2008, he responded, “I don’t know.  I could have.  I could not have.”  He later

testified that he was not sure if he had used methamphetamine since the accident, and

then modified his statement that he had not “knowingly” done so.

Exhibits-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibits 1 and 2 and Respondents’ Exhibit 1 reflect the following:
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Pre-accident.  On September 10, 2007, Claimant presented with mid-left back pain

after having an accident.  He was prescribed Flexeril and Lortab.  Claimant reported low

back pain on September 25, 2007 from stopping a moving truck from rolling into water.  He

also underwent chiropractic care.  Claimant reported on November 2, 2007 that he re-

injured his lumbosacral spine after a ground-level fall the previous week.  On December

3, 2007, he reported persistent cervical and low back pain from a prior boating accident.

He reported another ground-level fall on January 23, 2008 that occurred three days prior,

which resulted in his injuring his lower back and neck.  On February 5, 2008, he presented

following yet another fall, which injured his neck, right hip, and lumbosacral spine.  He

reported being unable to bend his neck and having pain radiating down his right leg.

Claimant underwent chiropractic treatments on March 5, April 17, June 10, June 25, and

July 17 of 2008.  At various times during these visits, he complained of neck, mid-back,

and/or low-back pain.

Post-accident.  Claimant returned for chiropractic care on the date of the accident,

August 18, 2008.  He reported having a headache, neck pain, mid-back pain and arm or

shoulder pain.  He was noted to have muscle spasms in, among other areas, his

supraspinatus.  But the record does not reflect if this is the right or left shoulder–and his

earlier chiropractic visits showed these as well.  He also treated with the chiropractor on

August 21, August 29, and September 18, 2008.

On August 21, 2008, Claimant saw Dr. Sprinkle.  He complained of low back pain,

neck pain, and left upper extremity numbness, tingling and weakness.  The doctor wrote

that Claimant “[h]ad a car accident, slid off the side of the road/bridge a few days ago.”
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Claimant stated that he had “three neck surgeries . . . [and] this cured all of his neck and

arm complaints previously.”  X-rays showed degenerative changes in the lumbar spine,

and the previous fusion in the cervical spine.  Sprinkle ordered an MRI of the entire spine,

and prescribed Skelaxin and Medrol. The August 27, 2008 MRIs showed multilevel minimal

degenerative disc disease without neural compromise in the cervical and thoracic spines.

The lumbar MRI showed straightening of the lumbar lordosis, a central annular tear at L2-

3, a possible tiny left foraminal annular tear at L3-4, and a left foraminal annular tear at L4-

5 and L5-S1.  Dr. Melanie Hoover opined that the lumbar findings (other than the

straightening of the lordotic curve, which she said could be positional or related to muscle

spasm) were degenerative in nature.  Sprinkle concurred that the findings were

degenerative in nature, but noted the presence of a small left paracentral herniation at C5-

6, mild left and right herniation at L6-7 and T7-8, and “a little more noticeable annular tear

at L2-3.”  No nerve root impingement was noted.  The doctor’s impressions were:
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1. Cervical degenerative disc disease
2. Thoracic degenerative disc disease
3. Lumbar degenerative disc disease
4. Status post cervical fusion

He prescribed Mobic and Ultram, ordered an injection of L2-3 on the left, and a possible

cervical epidural “to help settle down some aggravation of degenerative disc disease.”

The lumbar epidural took place on August 28, 2008.

When Claimant returned to Dr. Sprinkle on September 18, 2008, he reported that

the epidural of the lumbar spine helped, “so it may have been a component of tear that

was part of his symptoms.”  Claimant stated that he was having more trouble in his mid-

thoracic spine, and still having some neck and arm pain.  Sprinkle wrote:  “Again he has

multiple areas of degenerative changes that has [sic] been aggravated.”  He proposed an

injection at T7-8, and a prescription of Neurontin.  This epidural took place on October 2,

2008.

Claimant informed Sprinkle on October 14, 2008 that the epidural did not help very

much, and that he has more low back pain.  The doctor wrote that he should have an L4-5

interlaminar epidural “to spread to multiple levels hopefully and relieve some of this

aggravation.”  Dr. Sprinkle added, “He has multilevel degenerative changes and I don’t

expect to get him to symptom free level.”  Claimant requested more Hydrocodone, but

Sprinkle stated that he needed to taper off that drug.  Finally, the doctor wrote:  “If he

doesn’t improve there is not likely much else to offer.  Could get a surgical consult just to

make certain there is no other reasonable option.  I think his prognosis for a multilevel

fusion is guarded.”

On October 21, 2008, Dr. Sprinkle wrote:
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Apparently [Claimant] was unhappy about my recommendations at last visit.
He wants hydrocodone or Darvocet and Darvocet he has already told me
does not help.  I am not comfortable with continuing hydrocodone.  I don’t
think the objective findings justify narcotics in my opinion.  Apparently in
discussing this with his case manager they made a threat to her that they are
going to slash her tires if he doesn’t get what he wants.  With this type of
behavior I am no longer comfortable having any more interaction with this
patient and would recommend the same for the case manager.  He is at
maximum medical improvement from my standpoint.  The last option I had
for him was the interlaminar epidural and if that doesn’t help him there is
nothing else further to offer.  The Ultram has continued to be available as
well as Zanaflex and Flector patches.  I will not see him further from this
point.

In a November 15, 2008 visit to White County Medical Center, Claimant reported

that he uses methamphetamine.  He tested positive for the presence of opiates and

amphetamine in his system, and was diagnosed as having a myocardial infarction as a

result of smoking one gram of methamphetamine an hour prior to the onset of chest pain.

Claimant presented to Baptist Health Center on April 30, 2009 following a fall the

week before that he said was due to the left side of his body going numb.  Dr. C.E. Ballard,

who saw him, wrote that he suspected the purpose of the visit was to obtain Hydrocodone

because Claimant’s wife called after the visit to seek the drug for him.

On May 5, 2009, Claimant reported falling off a ladder and landing on his right side

in the thoracic area and striking his head on the ground.  He stated that he simply lost his

balance.  No back findings were made.

Dr. Sprinkle signed a Form AR-3 on June 29, 2009 that stated that Claimant was

released to return to work with no restrictions on October 21, 2008, and that he was not

entitled to an impairment rating.
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Claimant on July 19, 2009 went to the emergency room and reported left knee and

shoulder pain.  He stated that his knee gave out the night before.  X-rays of the left

shoulder showed no fracture or disclocation.

On August 28, 2009, Claimant went to White River Medical Center and reported

that he “flipped” a four wheeler the night before and had pain in his back.  He was noted

to have an abrasion on his right buttock and a large hematoma at the top of his natal cleft.

On September 30, 2009, he went to Dr. Larry Killough at the hospital and asked for a refill

of all of his medications.  He was told that his opiates would not be refilled until he went

to pain management.  Claimant on October 17, 2009 reported to Dr. Jonathon White at the

hospital that his left side “went out,” causing him to fall and suffer back pain.  He was given

Lortab and Soma.

On March 28, 2010, Claimant went to Baptist Health Medical Center and reported

that while he had suffered from neck pain for years, he had fallen and hit his neck on

“something.”  He stated that his pain radiates to his left shoulder.  His spouse reported that

the fall occurred one week before and was due to his left side suddenly becoming numb.

She added that it “feels as though a screw is about to bulge out of his neck.”  An x-ray

reflected no acute findings in his neck, and showed that the hardware from the fusion was

in place and well-aligned.  He was given Flexeril and Vicodin and discharged.

ADJUDICATION

A. Whether Claimant sustained compensable injuries to his neck and left shoulder.
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Claimant argued for the first time at the hearing that in addition to his lower back,

he also sustained compensable injuries to his neck and left shoulder.  Without objection

from Respondents, the instant issue was thus added.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal



Valentine - Claim No. F808518 23

connection is a question of fact for the Commission.  Id.  It is generally a matter of

inference, and possibilities may play a proper and important role in establishing that

relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992).  A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81, Claim Nos. F001696

& F212243 (Full Commission Opinion filed May 6, 2004).  This includes the requirement

that there be medical evidence of an injury support by objective findings.  Malone v. Mid-

South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission Opinion filed April

28, 2003).

Shoulder.  With respect to Claimant’s alleged left shoulder injury, he testified that

it is bothering him.  A review of the medical evidence at bar shows that he went to Baptist

Medical Center on July 19, 2009 and reported left knee and shoulder pain following a fall

the previous evening.  However, x-rays of the shoulder showed no fracture or disclocation,

and no objective findings of such an injury are not reflected elsewhere.  The records of his

chiropractic visits around the time of the bridge accident show that he had muscle spasms

in, among other locations, his supraspinatus.  But whether this was in the left or right

shoulder is not specified, and I note that he had these findings prior to the accident, in any

case.  I am not permitted to engage in speculation or conjecture.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, his claim for his left

shoulder–either as a specific-incident injury or a compensable consequence–must fail at

the outset because of the lack of objective findings.
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Neck.  As for his cervical spine, the evidence shows that over five years ago,

Claimant broke his neck twice–first in a diving accident and then in a motor vehicle

accident about one month later.  He underwent, inter alia, fusion surgery for this.  Drs.

Hoover and Sprinkle reviewed Claimant’s August 27, 2008 and determined that only

degenerative findings were present.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I credit this and

thus find that Claimant’s neck condition was a pre-existing one.

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).

Dr. Sprinkle at one point in his treatment considered a cervical epidural steroid

injection “to help settle down some aggravation of degenerative disc disease.”  The reason

that he arrived at the conclusion that the condition was aggravated by the August 18, 2008

incident is clear:  Claimant informed him that while he had previously undergone multiple

neck surgeries, they had “cured all of his neck and arm complaints previously” (quoting

from Sprinkle’s record).  But is this true?  This conflicts with his deposition testimony that

he has always suffered from neck pain since the original injuries.  At another point in the
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deposition, Claimant stated that his neck condition worsened after the bridge accident.

He essentially repeated this at the hearing.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Based upon my own observation of him testifying, and assessing his testimony

against the balance of the evidence, I am unable to find that Claimant was credible;

accordingly, his testimony will be accorded little if any weight.  This is illustrated by a

number of matters.  His testimony at the deposition concerning his alleged threat to Mullen

is troubling by itself; but her version of the event is clearly more believable.  He denied

going to a chiropractor on the date he was injured, yet the record in evidence shows that

he did.  Claimant at his deposition denied riding his motorcycle at any time after the bridge

incident.  At the hearing, he denied stating this, and then when shown that he had, he

amended his testimony to state that he actually did so on two occasions:  when necessity

required him to ride it to obtain groceries once, and when he delivered the motorcycle to

its buyer.  Even this version, however, conflicts with the testimony of Hartwick and Walker,

who saw him pull out of a bank parking lot.  Claimant attempted to counter them by offering

his Exhibit 1 to show that he had undergone a medical procedure that day.  But Mullen’s

credible testimony was that the procedure was rescheduled and did not occur on
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September 29, 2008, when he was witnessed on the motorcycle.  Claimant at the hearing

denied ever knowingly taking methamphetamine.  But his deposition testimony was

equivocal on this point, and his medical records clearly show that he used the drug in

November 2008.

While the above instances are troubling, they are still not as serious as Claimant’s

testimony that he did not recall having any pre-existing back problems other than minor

strains.  This stands in contrast to his medical records in evidence, which document at

least six incidents in the year prior to the bridge incident where he presented for treatment

of his back after incidents that included falls, a boating accident, and stopping a moving

truck from rolling into water.  He treated extensively with a chiropractor during this period

as well, and complained of back problems while doing so.  Again, because of the lack of

veracity he demonstrated at the hearing, little consideration can be given to his testimony.

Claimant’s representation to Sprinkle about his lack of neck problems prior to the

August 18, 2008 bridge accident is not supported by his medical records.  They reflect that

on December 3, 2007 (after the boating accident), January 23, 2008 (after a fall), and

February 5, 2008 (after another fall), he complained of neck injury.  In fact, in the last

incident, he reported being unable to bend his neck and that pain radiated down his right

leg.  In light of this, I cannot credit Dr. Sprinkle’s finding that Claimant suffered an

aggravation–which was based on an erroneous belief that he was asymptomatic before

the work-related incident.  It would require speculation for me to find otherwise.

I note that Claimant testified that his left side at times goes numb or limp.  Some of

his medical records reflect such a complaint as well.  But no physician or any other
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evidence has tied this to the accident.  In sum, his condition of his neck post-August 18,

2008 has not been causally connected to the incident of that date.  Thus, he has not

shown compensability of any sort here.

B. When did Claimant provide notice of his alleged neck and shoulder injuries?

At the hearing, Respondents’ counsel made the following statement:

I would raise a notice defense, us not being provided with notice that he was
even bringing that claim [concerning his neck and shoulder] until today, and
of course, we have not accepted compensability of either the neck or the
shoulder.

As shown above, neither the alleged shoulder injury nor the alleged neck injury has been

found to be compensable.  Thus, this issue is moot.

C. Whether Claimant is entitled to additional medical treatment.

Claimant has argued that he is entitled to additional medical treatment.

Respondents dispute this.  Insofar as that proposed treatment is for his neck or left

shoulder, the above finding on compensability makes this issue moot.

As for his lower back, which the parties stipulated is compensable, Ark. Code Ann.

§ 11-9-508(a) (Supp. 2009) states that an employer shall provide for an injured employee

such medical treatment as may be necessary in connection with the injury received by the

employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But

employers are liable only for such treatment and services as are deemed necessary for

the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987).  The claimant must prove by a preponderance of the evidence that

medical treatment is reasonable and necessary for the treatment of a compensable injury.

Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).
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What constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Claimant testified at the hearing that as part of the treatment he is seeking, he

would like to find out why he has had a bruise since the bridge accident.  His records

contemporaneous with the accident do not reflect that he had such bruise, despite his

testimony that he showed it to Dr. Sprinkle.  However, the records reflect that he had a

large bruise at the top of his natal cleft on September 30, 2009–right after his four-wheeler

accident, and over one year after the bridge accident.  I thus can find no causal connection

between this and the compensable low back injury.

The evidence shows that Dr. Sprinkle performed an epidural steroid injection of L2-

3 on the left on August 28, 2008.  Claimant reported on September 18, 2008 that the

procedure helped, so the doctor surmised that “it may have been a component of tear that

was part of his symptoms.”  But on October 14, 2008, Claimant returned and reported

having more low back pain.  At that point, Sprinkle wrote that he should undergo an L4-5

interlaminar epidural “to spread to multiple levels hopefully and relieve some fo this

aggravation.”  The doctor also stated that Claimant “has multilevel degenerative changes

and I don’t expect to get him to symptom free level.”  He added that if Claimant does not

improve, “there is not likely much else to offer.”  Dr. Sprinkle was not comfortable with

Claimant’s efforts to obtain more Hydrocodone–a recurrent theme in his medical records

when dealing with various providers.
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One week later, Sprinkle wrote that Claimant “is at maximum medical improvement

from my standpoint.”  I have reviewed this opinion, and I credit it.  In addition to his finding

that Claimant’s objective findings did not warrant narcotics–despite his efforts to obtain

them–the doctor was obviously not comfortable with seeing Claimant any longer after the

threat he made to Mullins.  But I credit Mullins’ testimony that she did not mention the

threat until after Dr. Sprinkle told her he would no longer be treating Claimant.  He had told

her in previous visits that he would not continue to treat Claimant if he continued to have

pain.  Claimant has admitted that Respondents paid for all of his treatment by Sprinkle.

Consequently, all of his treatment up through the end of his healing period was covered

and is not at issue.

But where does this leave the matters of pain medication and the interlaminar

epidural?  “Medical treatments which are required so as to stabilize or maintain an injured

worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark.

App. 200, 649 S.W.2d 845 (1983).  Respondents have contended that Claimant has had

multiple injuries since the bridge accident that constitute independent intervening

causes–relieving them of further liability for his care.

To determine whether a subsequent episode is an aggravation or a recurrence has

taken place, the test is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.  Georgia-

Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998)(citing Bearden Lumber

Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983)).  If a causal connection between the

primary and subsequent disability exists, there is no independent intervening cause unless
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the subsequent disability is triggered by activity on the part of the claimant that is

unreasonable under the circumstances.  Guidry v. J&R Eads Const. Co., 11 Ark. App. 219,

669 S.W.2d 483 (1984).

Claimant’s medical records reflect that after he reached maximum medical

improvement, he did not present with low back symptoms until August 28, 2009–over ten

months later–despite going for treatment on multiple occasions in the interim.  The August

2009 visit to White County Medical Center came after Claimant was involved in a four-

wheeler accident.  While he testified that it was his wife, not he, who was driving the

vehicle, the records of his hospital treatment show that he told treating personnel that he

was the one who “flipped” it.  In addition, it is at this point that back pain returned to his

records after an extended absence.  I find not only no causal connection between his

previous, compensable, lower back condition and the one following the four-wheeler

accident, but that his driving the vehicle was unreasonable under the circumstances.

Therefore, Respondents have proven by a preponderance of the evidence that this

incident was an independent intervening cause–relieving them of further responsibility for

treatment of Claimant’s lower back.

D. Whether Claimant is entitled to additional temporary total disability benefits.

Claimant testified at the hearing that he received temporary total disability benefits

for a certain period.  He is now seeking additional benefits from November 24, 2008 to a

date yet to be determined.  Respondents dispute his entitlement to these benefits.

Claimant’s stipulated compensable injury to his lower back is unscheduled.  See

Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable
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unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

As I found above, Claimant reached the end of his healing period on October 21,

2008–the date he was found Dr. Sprinkle to have reached maximum medical improvement

and was released with no restrictions and no impairment rating.  This was prior to

November 24, 2008–the date his temporary total disability benefits ceased.  Thus, he has

not proven by a preponderance of the evidence that he is entitled to additional benefits of

this type.
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CONCLUSION

In accordance with the findings of fact set forth above, this claim is hereby denied

and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


