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I.  BACKGROUND

Introduction

This matter comes before the Commission on a Motion to Dismiss and Motion

for Fees and Costs by Respondents.  A hearing on the motions was conducted on

December 17, 2009 in Searcy, Arkansas.  Claimant appeared pro se.  Respondents

were represented at the hearing by Ms. Melissa Wood, Attorney at Law, of Little

Rock, Arkansas.  Claimant and his wife, Julie Valentine, testified at the hearing.  The

sole exhibit admitted at the hearing was Commission Exhibit 1, a letter from Claimant

to the undersigned dated October 26, 2009 in response to the motions.  Without

objection from any party, the entire Commission file on the instant claim has been

incorporated by reference, and details the history of this matter.
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Documentary Record

A review of that record reveals the following procedural history:

Per a First Report filed on August 28, 2008, Claimant allegedly suffered

contusions all over his body on August 18, 2008 when a trailer he was pulling for

Respondent McSheer Trucking, LLC (“McSheer”) fell over a low bridge.  Medical and

temporary total disability benefits were initially furnished to him.  However,

Respondents on October 31, 2008 suspended additional benefits on the ground that

no objective findings supporting Claimant’s alleged back injury were allegedly

present.  They notified the Commission on November 20, 2008 that they were

controverting the claim on this basis.  Claimant wrote the Commission on January

5, 2009, requesting a change of physician.  However, Respondents objected, and

the Commission denied the request on the basis that the claim had been

controverted.

On April 30, 2009, the Commission received a letter from Claimant dated April

29, 2009.  Therein, he requested a hearing on his entitlement to additional benefits.

Attempts to set up mediation and legal advisor conferences failed.  Following

assignment of the file on May 27, 2009, my office issued prehearing questionnaires

to the parties on June 1, 2009.  Respondents filed their questionnaire response on

June 9, 2009, in which they took the position that while Claimant suffered a

compensable back injury, he was not entitled to additional treatment.  On June 24,

2009 a letter was sent to Claimant by first-class and certified mail, admonishing him

that if he did not submit his response within 15 days, his file would be returned to the
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Commission’s general files.  He signed for the letter on June 26, 2009.  However,

a review of the record reflects that the warning letter was sent in error; the

Commission had actually received Claimant’s pro se prehearing response on June

19, 2009.  A prehearing conference was scheduled for August 17, 2009.  The

conference took place and a prehearing order was issued on that date, setting a

hearing for September 22, 2009 in Searcy on the issues of Claimant’s entitlement

to additional medical treatment and additional temporary total disability benefits.

The copy of the order sent to Claimant by certified mail was signed for by a “Julie

Valentine” on August 20, 2009.

Respondents wrote me on September 4, 2009, requesting a continuance of

the hearing on the basis that Claimant had failed to appear for his August 24, 2009

deposition and that subsequent attempts to reschedule it had not been fruitful.  I

notified the parties by letter on September 8, 2009 that because of this, I was

canceling the hearing and returning the file to the Commission’s general files in

order to allow the parties time to complete discovery.

On October 2, 2009, Respondents filed the instant Motion to Dismiss and

Motion for Fees and Costs, with exhibits attached thereto.  Therein, they asserted

that immediately after the August 17 conference, Respondents’ counsel and

Claimant conferred and agreed that he would be deposed on August 24, 2009 at the

White County Courthouse in Searcy.  Counsel sent him a confirmation letter by first-

class mail on August 17.  As discussed above, Claimant failed to appear.  The

deposition was rescheduled for October 1, 2009, and a letter informing Claimant of
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this was sent to him by certified mail on September 23, 2009.  A “James M.

Valentine” signed for the letter on September 26, 2009.  But Claimant again failed

to appear, according to Respondents.  They asked not only that I dismiss the claim,

but that I assess Claimant fees and costs in connection with his non-appearance at

the two depositions.

I sent Claimant a letter by certified mail on October 12, 2009, giving him 15

days to respond to the motions.  “Julie Valentine” signed for this letter on October

17, 2009.  He responded on October 28, 2009, objecting to dismissal, contending

that no date for the deposition was specified during his conference with counsel, and

asserting that he never received any correspondence from Respondents.  I wrote the

parties on November 2, 2009, scheduling a hearing on Respondents’ motions for

November 19, 2009.  “Julie Valentine” signed for the certified letter on November 3,

2009.  A letter was sent to the parties on November 18, 2009, rescheduling the

hearing for December 17, 2009.  “James M. Valentine Jr.” signed for the certified

letter on November 19, 2009.

Testimony

James Valentine, Jr.  As noted above, Claimant testified at the hearing on the

motions.  Under questioning from Respondents, he confirmed that his mailing

address is the one that has been used by the Commission and Respondents.  His

claim was initially accepted as compensable, and some benefits were paid.

However, he was not sure if Respondents have paid for all of his treatment.  After

the August 17, 2009 prehearing conference, he and counsel spoke by phone about
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scheduling his deposition.  Claimant testified, “I remember you [Respondents’

counsel] said something and I asked you to send me a letter on it.”  While the

August 17, 2009 letter to him from Respondents bore his correct address, he denied

receiving it.  His position was that it was not addressed to him because his name is

“James M. Valentine, Jr.,” and the addressee was not listed as “Jr.”  He testified that

he requested that the Commission and Respondents use this as part of the name

because he had been having trouble with his mail.

Claimant admitted that he did not appear for the deposition on either the

original or rescheduled date.  He denied receiving the certified letter of September

23, 2009 concerning the rescheduling of the deposition, and pointed out that this

letter also was not addressed to “Jr.”  He stated that while the address was correct,

“that’s my father’s name on top.  That’s not mine.”  He stated that the signature on

the certified mail green card was not his.  When asked to explain why his father

would have received the letter instead and not informed him of it, Claimant testified

that his father lives on the same property but up the road, and thus has the same

address; but the two men do not get along–he has a “vendetta” against Claimant.

He admitted that he did not return counsel’s call on August 17, 2009 when he failed

to show for the deposition.

When questioned by me, Claimant stated that he received and signed for the

certified letters from my office that scheduled and then rescheduled the hearing on

the motion to dismiss.  As he confirmed, I also personally contacted him (due to his

pro se status) by telephone to inform him that the hearing had to be rescheduled due
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to an emergency.  Claimant maintained that when the green card for the letter from

Respondents was compared to those that he admitted he signed from the

Commission (all of which have been made part of the file, and hence, the record),

they would be different.

Julie Valentine.  Under questioning from me, Mrs. Valentine testified that she

is not aware of her husband receiving any certified mail from Respondents’ counsel.

However, they have received certified mail from the Commission.  She stated that

Claimant and his father do not get along, and on occasion the mail has gotten mixed

up.  At first, she testified that during August and September of 2009, the father was

living with them in their home.  She later changed this to state that he was merely

living in a trailer on their property, but had the same address as they did and was

using the same mailbox.  Even after he moved, for some period his mail still came

to their address, and he came and checked the box.  Her testimony was that they did

not find out that the September 22, 2009 hearing had been canceled until that

date–when the letter concerning the cancellation appeared in their mailbox.  The

letter was folded twice, as if it had come from someone’s pocket.  Interestingly, Mrs.

Valentine denied signing for any certified letters concerning this case–even though

three green cards in the file purportedly bear her name.  When shown Commission

Exhibit 1, she stated that Claimant dictated its contents to her and he signed it.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, and having had an opportunity to hear

the testimony of the witnesses and to observe their demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann.

§ 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Pursuant to AWCC R. 099.13, the parties were provided reasonable notice

of the motion to dismiss and the hearing thereon.

3. Respondents have not proven by a preponderance of the evidence that

Claimant has failed to prosecute his claim.

4. Dismissal of this claim is not warranted under AWCC R. 099.13.

5. Assessment of sanctions against Claimant is not warranted under Ark. Code

Ann. § 11-9-717(b) (Repl. 2002).

6. Another prehearing conference will be scheduled forthwith to set another

hearing, update the previous prehearing order to the extent necessary, and

schedule Claimant’s deposition.

7. Respondents’ Motion to Dismiss and Motion for Fees and Costs is hereby

denied without prejudice.

III.  DISCUSSION

A. Motion to Dismiss

Under AWCC R. 099.13:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.
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See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  I find that the parties were provided reasonable notice of the motion to

dismiss and the hearing thereon.

The determination of a witness’ credibility and how much weight to accord to

that person’s testimony are solely up to the Commission.  White v. Gregg Agricultural

Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through

conflicting evidence and determine the true facts.  Id.  In so doing, the Commission

is not required to believe the testimony of the claimant or any other witness, but may

accept and translate into findings of fact only those portions of the testimony that it

deems worthy of belief.  Id.  A claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Respondents have based their contention that Claimant has not prosecuted

his claim on his failure to appear on two separate occasions at his scheduled

deposition.  Respondents’ counsel represented that during their telephone

conversation on August 17, 2009, the deposition was scheduled for August 24,

2009.  Claimant’s recollection, however, was that although the two of them

discussed setting his deposition during their telephone conversation on August 17,

2009, he requested that she send him a letter.  Counsel did so that day, by first class

mail, setting the deposition for August 24.  The letter was addressed to “Mr. James

Valentine”–lacking the appellation “Jr.”  Claimant denied receiving that letter.  This

mail would have come to his address during the period that, according to Mrs.
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Valentine, Claimant’s father–James M. Valentine, Sr.–was also using the mailbox for

that address–and at times taking their mail.  Claimant also denied receiving certified

letter that Respondents’ counsel sent on September 23, 2009, rescheduling his

deposition.  The addressee for this letter was likewise “Mr. James Valentine.”  A

“James M. Valentine” signed for the certified letter on September 26, 2009.

However, this signature bears no resemblance to those on the green cards for the

letters that Claimant has admitted receiving–which were signed either by “Julie

Valentine” or “James M. Valentine Jr.” (Emphasis added) 

Mrs. Valentine corroborated Claimant’s testimony concerning his relationship

with his father.  But her testimony that she never signed for any of the certified

letters is not borne out by the documentary evidence–which reflects that on three

occasions a “Julie Valentine” signed a green card.  Moreover, I am troubled by my

comparison of Claimant’s signature on Commission Exhibit 1–which he admitted at

the hearing was his–and the green cards for the letters he acknowledged receiving.

While the signature on the exhibit and his April 29, 2009 letter to the Commission

are very similar, both are decidedly dissimilar to the ones on the green cards that,

per his testimony, are his as well.

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Respondents must

prove their entitlement to the relief requested in their motions by a preponderance

of the evidence.  The term “preponderance of the evidence” does not mean

preponderance in amount, but implies an overbalancing in weight.  Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).  It is for the Commission
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to determine where the preponderance of evidence lies, and to assess testimony.

Arbaugh v. AG Processing, 360 Ark. 491, 202 S.W.3d 519 (2005).  Based upon (1)

the testimony that Claimant’s estranged father was using Claimant’s mailbox during

the period the correspondence setting the depositions was mailed; (2) this

correspondence was not addressed to “James Valentine, Jr.”; and (3) the signature

of “James M. Valentine” on the green card for the certified letter sent by

Respondents’ counsel, while dissimilar to signatures on correspondence in

evidence, is also dissimilar to that on green cards for letters Claimant admitted

receiving, I find that Respondents have not proven by a preponderance of the

evidence that Claimant had notice of his depositions.  Concomitantly, they have not

proven that his failure to appear for them constitutes a failure to prosecute his claim.

The Rule 13 motion lacks an adequate basis to justify dismissing this claim, and is

denied.

B. Motion for Fees and Costs

Respondents have also moved to be awarded fees and costs under Ark. Code

Ann. § 11-9-717(b) (Repl. 2002) due to Claimant not showing up on two occasions

for his deposition.  This provision reads:

Appropriate sanctions, including the amount of reasonable expenses
and attorney's fees, may also be imposed against a party or its
attorney which, without good cause shown, fails to appear for a
hearing, deposition, or any other matter scheduled by the commission
or administrative law judge, or frivolously joins another party.
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As discussed above, Respondents have not proven by a preponderance of the

evidence that Claimant’s failure to appear was without good cause.  Hence, their

motion for sanctions is denied as well.

C. Proceeding to a Hearing

This claim should proceed to a hearing as soon as possible.  For that reason,

another prehearing conference will be scheduled forthwith.  At that conference, (1)

the hearing on the merits of this claim will be scheduled; (2) the contents of the

previous prehearing order will be amended as necessary; and (3) Claimant’s

deposition will be scheduled.  In the event that Claimant again fails to appear for his

deposition, or otherwise neglects to prosecute this action, another motion similar to

the one at hand may well be taken up.

IV.  CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motions are hereby denied without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


