
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F512340

JUNE ELIZABETH VILCHES, EMPLOYEE CLAIMANT

PINE BLUFF SCHOOL DISTRICT, EMPLOYER RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND         RESPONDENT NO. 2

OPINION FILED NOVEMBER 24, 2010

Hearing was held before Administrative Law Judge Elizabeth W. Hogan on August
18, 2010, in Little Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. Kenneth E. Buckner, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No. 1 represented by Mr. Michael E. Ryburn, Attorney at Law, Little
Rock, Arkansas. 

Respondent No. 2 represented by Mr. David L. Pake, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical treatment.

At issue is whether or not additional medical treatment is causally related to

the compensable injury and whether or not the respondents are in contempt of

previous Commission orders.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 10, 2005  at which time the claimant sustained  compensable back injury

and neck injuries at a compensation rate of $466.00/$350.00.  Medical expenses
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and temporary total disability benefits have been paid. This claim has been the

subject of a previous hearing with an Agreed Order on July 10, 2006, an Opinion

filed on May 17, 2007, and an order dated July 17, 2008, and another Agreed Order

dated September 25, 2008.  

The following were submitted without objection and complete the evidence

of record: The parties prehearing questionnaires and exhibits contained in the

transcript.  

The following witnesses testified at the hearing:  the claimant; adjuster

Korrine Lancaster, who handled the claim until December 2009; and Misty

Thompson, who has adjusted the claim since January 2010.  The claimant was

emotionally distraught during her testimony.

The claimant, age 40 (d.o.b. 10/14/69), is right hand dominate.  Her health

history includes back surgery in 1990 and 1992 at L4-5-S1; a lumpectomy; and

surgery to remove a tumor on the pituitary gland in 2008 (Tr.p. 78-80, 97).

The claimant sustained compensable neck and back injuries in a fall on

November 10, 2005.  Dr. Martin Greenberg performed surgery (two level fusion) on

the claimant’s neck on April 11, 2006 at C5-C7.

The claimant testified her neck symptoms have progressively worsened over

the last 5 years (Tr.p. 58-60, 76, 83, 99-100).  She experiences pain, heat and

swelling, shoulder drop, muscle atrophy and weakness in her arm.

The claimant feels her back symptoms have never been properly treated

(Tr.p. 64-79, 83, 90-92).  The pain, swelling and soreness in her buttocks resulted

in an altered gait, weakness in her leg, and foot drop.  A brace was created to

correct her gait, but the carrier refused to pay for it (Tr.p. 76-76).  The weakness in

her leg causes her to fall and she has broken her finger twice (Tr.p. 110).  The foot
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drop has progressed over time with numbness, discoloration and dysfunction (Tr.p.

84, 100-110, 115-119).

She developed incontinence in 2007 and saw urologist, Dr. Jacks, who ruled

out a bladder problem (Tr.p. 60-64, 73, 86-87, 91-93, 105-107).  Her treatment was

interrupted by her pituitary gland surgery (Tr.p. 79-80, 97) with Dr. Shahim.

The claimant is asking for payment of the hip/leg brace, nerve block

treatment for her neck, as recommended by Dr. Quershi, and treatment for her

back, and foot drop by Dr. Shahim.  This treatment has been controverted by the

respondents.

The respondents argue that diagnostic testing is normal (negative

EMG/NCV. myelogram, CT scan) (Tr.p. 92, 94).  Mr. Ryburn pointed out the

claimant denied back pain in the prior transcript (Tr.p. 95-96), and he argues that

the diagnosis of a foot drop is a new symptom (Tr.p. 97), warranting an independent

medical evaluation (IME).

Correspondence was introduced showing Mr. Buckner discussing the

expenses with the adjuster, who never informed him that the claim was being

controverted or that an IME was needed

MEDICAL EVIDENCE 

The claimant has exhibited right upper extremity (RUE) radiculopathy and

right lower extremity radiculopathy (RLE) with spasm, numbness, tingling and

weakness, since the April 3, 2006 emergency room (ER) report which appears in

the February 16, 2007 hearing transcript.  Despite accepting the neck and back as

compensable injuries, and after litigation, telephone conferences, one Order (July

7, 2008), two Agreed Orders (July 10, 2006 and September 25, 2008), and one

prior Opinion (May 17, 2007), the respondents continue to litigate these symptoms.
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The claimant underwent cervical fusion at C5-6/C6-7 for a “huge” right

herniated nucleous pulposus (HNP) with Dr. Greenberg on April 20, 2006.  Dr.

Rutherford failed to diagnose the HNP when he saw the claimant in February 2006,

and released the claimant after a negative EMG/NCV study and invalid Functional

Capacity Evaluation.  The claimant had been scheduled to see Dr. Lon Burba, but

the respondents ignored the referral and insisted the claimant see Dr. Rutherford.

The claimant came under the care of Dr. Greenberg through a Change of

Physician Order after Dr. Adametz learned the carrier would only pay for one visit

and declined to accept the claimant as a patient.  After the claimant’s neck surgery,

the respondents became embroiled in a payment dispute with Dr. Greenberg, and

he refused to see the claimant for follow-up care.  Ultimately a February 21, 2008

CT scan was interpreted as showing an incomplete fusion at the C6-7 surgical site.

The claimant is a cigarette smoker, which does impede healing.

In September 2007, the claimant complained of right sided weakness and

incontinence.  She had been experiencing some bladder leakage, which culminated

in a complete loss of control while she was teaching a class.  She came under the

care of urologist, Dr. Jacks.  On September 28, 2007 he performed an intravenous

pyelogram which showed normal kidneys, ureters and bladder.  His handwritten

report also mentions the claimant is experiencing numbness in her right foot.  Dr.

Jacks ordered a series of diagnostic tests, which revealed a pituitary adenoma.

Surgery to remove the tumor interrupted treatment for incontinence, back and neck

problems.

As part of Dr. Jack’s diagnostic testing, MRI scans were conducted on

September 27, 2007 and October 1, 2007 of the cervical, thoracic and lumbar

spine.  Radiologist, Dr. Anthony Jones, found minimal degenerative degenerative
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disc disease (DDD) at C2-3 and C4-5 and L5-S1 and L4-5.  Dr. Jones commented

on  a finding of an atypical widening of the canal at L5-S1:

This “may” contribute to the patient’s symptoms of incontinence
secondary to increased cerebrospinal fluid...such as arachnoid
cyst or ependymoma.  There appears to be some erosive changes
in the posterior central canal of the lateral view.  This is secondary
to prominent cerebrospinal fluid (emphasis added).

The lumbar MRI scan was interpreted as showing a widened canal at L5

secondary to the previous laminectomy in the 1990's, as compared with a

September 27, 2007 study. Dr. Rodney Beasley’s report of October 1, 2007 refers

to a right leg drag and history of incontinence for one year.  He interpreted the MRI

as showing effusion at C5, mild disc protrusion at C3-4 and widening of the canal

due to increased spinal fluid.

The respondents sent the claimant to Dr. Bruffett on October 9, 2007.  He

had never heard of cerebrospinal fluid causing incontinence.  He had no knowledge

of pituitary tumors.  He opined the claimant needed no further spinal treatment

based on a positive Waddell’s sign for malingering.

Dr. Shahim diagnosed cervical and lumbar spondylosis on October 8, 2007.

He found osteophytes at C4-5 but no spinal fluid abnormalities to explain her

symptoms.

A February 21, 2008 CT scan was interpreted as showing small disc bulges

at L5-S1 and L4-5, and an incomplete fusion at the C6-7 surgical site.

The parties agreed to use Dr. Tullis to treat the claimant in 2008.  In his

reports of February 28th and October 13th, he opined that she was suffering from

cervical myelopathy after subacute progressive cervical stenosis.  However, he also

thought she had reached maximum medical improvement and was not a surgical

candidate.  Dr. Tullis commented:
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February 28, 2008: I believe her incontinence is “most likely”
related to this injury

October 13, 2008: I think Ms. Vilches urinary incontinence “may
be” related to her spinal cord injury she suffered from a herniated
disk fragment. (emphasis added)

In Frances v. Gaylord, 341 Ark. 527 (2000) and Crudup v. Regal Ware

341Ark. 804 (2000), the court held that the doctor’s use of the word “may” is

equivocal..

March 23, 2009: She continues to show evidence of upper motor
neuron signs consistent with her initial injury and subsequent
myelopathy.  Some of her neck pain “may” be related to surgery or
a myofascial pain syndrome.  I do not have a surgical answer for
this.  (emphasis added)

Dr. Tullis recommended pain management.  He referred the claimant to Dr.

Robert Silzer, who performed an EMG/NCV study of the upper extremities, which

was normal.  Dr. Tullis also prescribed medication and physical therapy.  The

therapist, Roger Saenger noted spasms.  He recommended referral to Dr. Barry

Baskins for hypersensitivity at C1 and visible paralysis around the right scapula

(see his reports of November 4, 2009 and January 27, 2010).  The therapist also

mentioned decreased sensation along the C5-T1 dermatomes with stiffness and

atrophy (see his report of January 28, 2010).

Dr. Quershi began treating the claimant in May 2009 for right hip, leg, and

foot pain and numbness.  He felt that nerve damage caused weakness in the right

arm and the spinal injury caused incontinence.  He prescribed cervical medial

branch blocks, radiofrequency nerve ablation, and trigger point injections (see

reports dated May 14th, July 30th, and August 17, 2009).  Dr. Quershi also

diagnosed positive right shoulder drop, myofascial pain syndrome, numbness and

tingling extended to the feet, muscle atrophy of the trapezius and an abnormal

sacroiliac exam (see his reports of November 5th and December 30, 2009).
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A March 31, 2010 EMG/NCV study was interpreted as showing mild chronic

partial denervation of the deltoid, biceps, triceps, and brachforadialis muscles of the

right upper extremity.  These findings suggest a mild C5-6-7 nerve root irritation.

In his report of April 5, 2010, Dr. Quershi mentioned the claimant’s foot drop.

The results of diagnostic testing on April 29, 2010 showed degenerative disc

disease (DDD) at C4-5, C7-T1 with a small central disc protrusion at C6-7 and a

solid union of the surgical site.  The myelogram showed small bulges at C4-5 and

L4-5, and bilateral facet arthropathy.

Dr.Quershi discussed the claimant’s foot drop in a report dated May 3, 2010

and responded to the inquiries from Mr. Buckner on June 10, 2010, confirming that

the spinal injury was the major cause of the foot drop.

Dr. Shahim, in a report dated June 6, 2010, diagnosed the claimant with

cervical and lumbar radiculopathy/myelopathy and foraminal stenosis, which “may

be” contributing to the claimant’s radiculopathy.  He also opined that bilateral facet

disease at L4-5 with disc protrusion “may be” causing the claimant’s radicular leg

and foot symptoms.  Dr. Shahim recommended facet blocks, facet rhizotomies,

epidural steroid injections and physical therapy before considering surgery.

INDEPENDENT MEDICAL EXAMINATION

The respondents have requested an independent medical examination with

a neurosurgeon for the “new” symptoms for which the claimant is seeking additional

medical treatment.  The neck, back, shoulder, arm, leg and foot symptoms are not

new.  The only new development in my opinion is the incontinence and that is

something of a red herring, because according to the claimant’s testimony, there

is no treatment recommended to cure her condition. 

The claimant has received medication, surgery, diagnostic testing, physical

therapy and injections from specialists.  By my count, she has seen five
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neurosurgeons or neurologists, Drs. Tullis, Quershi, Silzer, Shahim, and

Rutherford.  I see no need to add to the list.  Accordingly, the respondent’s request

for an IME is denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The present medical recommendations are for pain management, which is

a reasonable and necessary medical expense.  

The claimant’s neck and back radiculopathy have been present since the

beginning and the respondents have paid medical expenses associated with

treatment for this symptomology.  Dr. Quershi has opined the claimant’s foot drop

is causally related to her back injury.  A March 31, 2010 EMG/NCV study showed

denervation of the upper extremity related to the cervical surgery site.  The therapist

visualized paralysis, spasm, and atrophy.  The medical evidence is compelling that

the claimant’s radicular symptomology is causally related to the compensable injury.

However, the development of bladder leakage and untimately incontinence is

related to the claimant’s back surgery in the 1990's, which apparently widened the

canal.  No physician explained how the 2005 injury contributed to the collection of

spinal fluid.

1. The parties stipulated to an employer-employee-claimant
relationship on November 10, 2005, at which time the claimant
sustained compensable back and neck injuries at a
compensation rate of $466.00/$350.00.  The respondents
have paid medical expenses and temporary total disability
benefits. Some expenses have been paid by Qual Choice.

2. The claimant has proven by a preponderance of the credible
evidence of record that radicular symptoms are causally
related to the compensable injury.  This treatment is pain
management, a reasonable and necessary medical expense.

3. The respondents are liable for medical treatment for the
cervical and lumbar radiculopathy to be paid within thirty (30)
days of receipt of the bills pursuant to Rule 30.  The
respondents are not liable for Dr. Jack’s treatment.
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4. The respondents are directed to pay for the nerve block
treatments recommended by Dr. Quershi as pain management
of the compensable neck injury.

5. The respondents are directed to pay for the brace designed to
correct the claimant’s altered gait, as a result of the
compensable back injury.

6. The respondents are directed to pay for Dr. Shahim’s
treatment as pain management of the compensable back
injury.

7. As the respondents may controvert a claim at any stage, I find
a contempt citation is not warranted.

8. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).
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IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


