
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F909894

LAURA A. VAUGHN CLAIMANT

ST. JOSEPH’S MERCY HEALTH CENTER RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED JUNE 4, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE DANIEL A. WEBB, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE RANDY P. MURPHY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on May 7,

2010.  A prehearing conference was held on March 16, 2010, and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a June 10, 2009, compensable injury.

2.  The claimant’s average weekly wage was $438,
with a $292 temporary total disability rate.

3.  Claimant’s last day of employment with the
respondent was November 4, 2009.

The claimant contends that she is entitled to temporary total disability benefits

from November 5, 2009, until a date to be determined.  The claimant is further asking

for additional medical treatment and attorney’s fees.  All other issues are specifically



2

reserved.

Respondents contend that all appropriate medical benefits have been provided

and that the claimant was not temporarily totally disabled after November 4, 2009. 

Respondents controverted surgery suggested by Dr. James Adametz.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a June 10, 2009, compensable injury.

2.  The claimant’s average weekly wage was $438, with a $292 temporary total

disability rate.

3.  Claimant’s last day of employment with the respondent was November 4,

2009.

4.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment she has requested is reasonable and necessary and
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related to her compensable back injury.

5.  Respondents remain responsible for the medical treatment.

6.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and unable to earn wages from November 5, 2009, to a

date to be determined.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and one-half to

be paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule.

DISCUSSION

The claimant, 38 years old, was working as a patient care technician for the past

one and one-half years for the respondent employer.  The claimant would take care of

patients, such as making their beds and bathing the patients.  Lifting was involved in

performing her job.  The claimant described her work injury on June 10, 2009:

I went in a patient’s room with a nurse, and she asked me to
help her pull someone up.  So I said, ‘I’ll do it.’

So we got in the room.  I told her to wait a minute before we
get the patient up.  So I tilted the head of the bed so it could
go towards the floor and the feet come up in the air.  And I
raised the bed up because that way we wouldn’t have to do
any scooping [sic].  So we pulled her up, and that’s when I
felt like a sharp burning sensation going in my back.

I went and reported it.  (T., p. 11, lines 9-17.)

According to the claimant, she reported the incident to her supervisor and she was sent

to Ann Bailey, the work comp supervisor.  The claimant’s supervisor took her to Dr.
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Michael Atta’s office where she was examined and prescribed Skelaxin and Toradol

and diagnosed with a pulled muscle.  The claimant returned to work the following day

but did not resume her regular duties.  The claimant worked in medical records on

restricted duty.  The claimant worked with paperwork, the computer and with charts and

she continued that work until November 4, 2009.  According to the claimant, she was

told that her eight weeks with light duty was over and she would have to take family

medical leave.  The claimant testified that she returned to the employer on November

23, 2009, and asked for additional work but was not provided any work.  The claimant

has not worked since November 4, 2009.

Dr. Atta prescribed the claimant medication and sent her for some physical

therapy.  The claimant underwent an MRI on August 31, 2009, and was referred to Dr.

Adametz.  Dr. Adametz prescribed some medication and provided some steroid

injections.  The injections did not help.  The claimant last saw Dr. Adametz on

November 20, 2009.  According to the claimant, the doctor did not take her off

restricted light duty.  The claimant described her pain as a sharp pain starting at the top

of her right hip and running down her leg to the right knee.

The claimant testified that she got a Medicaid card in January and has received

some medical treatment with her Medicaid card.  Since January, the claimant sought

some medical treatment with Dr. Atta for her knee pain, a chronic problem she has had

for ten years.  Dr. Atta also treated her for her back with medication.  The claimant

confirmed that she told Dr. Atta at one visit her back pain had improved 50%.  The

claimant testified that her back pain now was a 9 on a scale of 1 to 10, with 10 being
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the worst pain.  According to the claimant, she now has pain starting at the mid back

and going down the back of her right leg to the top of her foot and she has this at least

once a week.  The claimant has tingling in her right leg about once a week that lasts for

45 minutes.

The claimant confirmed that she had a previous back injury in 2003, while

working for another employer but that resolved.  The claimant also confirmed that Dr.

Adametz’s December 3, 2009, slip indicates that she is to remain on light duty until

further notice.  The claimant testified that she returned to the respondent employer

about November 23, 2009, and asked for light-duty work, but she was told there was

none available.

ADJUDICATION

Arkansas Code Annotated section 11-9-508(a)(Repl.2002) requires employers to

provide such medical services as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.  Ark. Code Ann. 11-9-705(a)(3)(Repl. 2002): Jordan

v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What constitutes

reasonable and necessary treatment under section 11-9-508(a) is a fact question for

the Commission.  General Elec. Railcar Repair Servs. v. Hardin, 62 Ark. App. 120, 969

S.W.2d 667 (1998).  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a jury 

verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).  Medical
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treatment which is required to stabilize and maintain an injured worker’s status remains

the responsibility of the employer.  Artex Hydrophonics. Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing treatment after the

healing period has ended if the treatment is geared toward management of the injury. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  

The claimant contends that respondents have not provided any medical

treatment since November 20, 2009.  After considering the medical evidence and

hearing the credible testimony of the claimant, I find the additional medical treatment

the claimant is requesting is reasonable and necessary.  The MRI performed on August

27, 2009, reveals a small disk herniation to the right at L5-S1 causing effacement of the

thecal sac there and mild narrowing of the neural foramen.  The claimant participated in

the recommended physical therapy without benefit and also had a steroid injection and

that did not provide any benefits.  The claimant has taken prescription medication and

has complied with the recommended conservative treatments.  On November 20, 2009,

Dr. James Adametz, the authorized treating physician, examined the claimant again

and opined that the claimant’s pain had increased and that the conservative measures

had been tried without success.  Dr. Adametz recommended a right L5-S1

hemilaminotomy and discectomy and discussed attempting to get this approved with

the insurance company.  I give Dr. Adametz’s opinion considerable weight, since he

has been evaluating the claimant and recommending all the conservative treatment

options that were available.  Dr. Adametz recognized that the claimant was not

improving but instead was having more pain and had been taken off work.
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Respondents had the claimant evaluated by Dr. Earl Peeples and after his one-

time evaluation of the claimant, he opined that surgery was not needed in light of his

testing and he further opined that surgery would not help her flank pain.  I give Dr.

Peeples’ opinion very little weight.

The claimant was working full time, regular duty at the respondent employer for

one year and a half before the June 10, 2009, lifting incident.  The claimant

immediately reported the incident and sought medical treatment that same day.  She

complied with all the medical conservative recommendations and continued to have

pain and continued to be on light-duty restrictions by her authorized treating physician. 

I found the claimant to be credible and ready to be gainfully employed again.  I find

respondents are responsible for the reasonable and necessary medical treatment for

the claimant’s compensable back injury, to include surgery as recommended by Dr.

Adametz.

The claimant next contends that she is entitled to temporary total disability

benefits from November 5, 2009, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  

In the present case, the claimant was working in a light-duty capacity doing

paperwork from the time of the injury until she was sent home by her employer on

November 4, 2009.  The medical records certainly support the claimant’s contentions

that she remained on light-duty restrictions by Dr. Adametz from the date he first saw
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her until his last off work slip of December 3, 2009.  The December 3, 2009, off work

slip reflects that Dr. Adametz last saw the claimant on November 20, 2009, but

indicates that she is to remain on light duty until further notice.  After considering the

claimant’s credible testimony and considering the medical evidence, I find the claimant

has proven by a preponderance of the evidence that she remained in her healing

period and unable to earn wages from November 5, 2009, until a date to be

determined.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment she has requested is reasonable and necessary and related to her

compensable back injury.  Respondents remain responsible for the medical treatment. 

The claimant has proven by a preponderance of the evidence that she remained in her

healing period and unable to earn wages from November 5, 2009 to a date to be

determined.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
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LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


