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Death & Permanent Disability Trust Fund represented by CHRISTY
KING, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 20, 2010,

in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on March 30,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of the pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On April 10, 2006,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation rates are $321.00 for

total disability and $241.00 for permanent partial

disability.

3. On April 10, 2006, the claimant sustained compensable

injuries to his legs.

4. There is no dispute at present over medical services.

5. There is no dispute at present over temporary disability

benefits.

6. The claimant’s healing period on January 16, 2007.

7. The respondents have accepted liability for and have paid

permanent partial disability for a permanent physical

impairment of 10 percent to the left leg below the hip

and 2 percent for the right leg below the hip.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent physical impairment.

2. Whether the claimant is permanently totally disabled. 

3. Second Injury Fund liability.

4. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“The claimant contends that the permanent
partial impairment rating of 33% to each of
the claimant’s lower extremities, when
combined with the claimant’s pre-existing
impairments, renders the claimant permanently
and totally disabled.
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In regard to these issues, respondent self insured employer

contends:

(a) Claimant is not entitled to permanent
partial disability benefits in excess of the
appropriate anatomical impairment rating for
disability resulting from the subject
accident.

(b) Claimant is not entitled to rehabilitation
benefits. Further, claimant has not offered
any specific rehabilitation program.

In regard to these issues, the Second Injury Fund has made no

specific contentions, but obviously controverts the claimant’s

entitlement to any benefits from the Fund.

In regard to these issues, the Death & Permanent Total

Disability Trust Fund takes no position, and did not participate in

the litigation, but simply deferred to the “outcome of the

litigation” on the issues currently before the Commission.

 DISCUSSION

I. PERMANENT PHYSICAL IMPAIRMENT

The first issue to be addressed is the extent of permanent

partial disability benefits to which the claimant would be entitled

solely for the permanent physical impairment that has resulted from

his admittedly compensable scheduled injuries.  The respondent self

insured employer would be solely liable for these benefits.  The

stipulations reflect that the respondent self insured employer has

voluntarily accepted liability for and has paid permanent partial

disability benefits for a permanent physical impairment of 10

percent to the left leg below the hip and 2 percent to the right

leg below the hip. The burden rests upon the claimant to prove the
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existence of any permanent physical impairment in excess of this

amount.

It is the duty of this Commission, rather than any medical

expert, to determine the appropriate percentage of permanent

physical impairment that has resulted from the compensable injury,

in a manner that would comply with the various requirements of the

Act.  However, expert medical opinion may be relevant evidence to

be considered in reaching this determination.  

In the present case, the only expert medical opinion that has

been offered, on the extent of the claimant’s permanent physical

impairment, was an assessment made by Dr. Edward Rhomberg, the

claimant’s treating orthopaedic surgeon.  This opinion is found in

his narrative report of January 16, 2007. In this report, Dr.

Rhomberg assessed a permanent physical impairment of 33 percent to

each of the claimant’s lower extremities.  

However, I find that I can place no weight and credit on this

assessment. First, it is apparent from his report, that this

assessment was based upon the criteria contained in the American

Medical Association’s Guides to the Evaluation of Permanent

Impairment, Fifth Edition, Ark. Code Ann. §11-9-521(h) expressly

requires that any assessment of permanent physical impairment must

be based upon the criteria contained in the Commission’s Official

Rating Guide, which has been reviewed and approved by the general

assembly.  This Official Rating Guide is the American Medical

Association’s Guides to the Evaluation of Permanent Impairment,

Fourth Edition. 
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 Secondly, Dr. Rhomberg’s assessment of permanent physical

impairment was based in part in extensive chondromalacia of the

claimant’s knees. This condition is essentially degenerative in

nature and clearly pre-existed the claimant’s compensable injuries.

The presence of this condition was previously noted by Dr. Rhomberg

in the claimant’s left knee, during the corrective surgery he

performed on October 7, 2005.  Further, in his deposition, Dr.

Rhomberg conceded that most, if not all, of this wear and tear of

the cartilage covering the various bones in the claimant’s knee,

pre-existed the claimant’s compensable injuries on April 10,2006.

In his deposition, Dr. Rhomberg acknowledged that his rating

covered all of the conditions or damage that involved the

claimant’s knees regardless of the cause.

 In determining the proper degree or percentage of permanent

physical impairment, this Commission must consider the various

requirements contained in the Workers’ Compensation Act. Ark. Code

Ann. §11-9-704(c)(1)(B), requires that any determination of the

existence or extent of permanent physical impairment must be

supported by “objective and physical or mental findings”.  Ark.

Code Ann. §11-9-521(h) requires that the degree or percentage of

permanent physical impairment must be calculated in a manner that

conforms with the Official Rating Guide. Ark. Code Ann. §11-9-

102(16)(A)(ii)(a) prohibits any consideration of pain or any other

subjective findings in determining the degree or percentage of

permanent physical impairment.  Finally, Ark. Code Ann. §11-9-

102(4)(F)(ii)(a) limits any award of permanent physical impairment
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to only that impairment, for which the compensable injury was the

“major cause”.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence proves

that the claimant’s compensable injuries of April 10, 2006, were

the likely or probable cause of a partial tear of the medial and

lateral menisci in his left knee and a partial tear of the lateral

meniscus in his right knee.  In reaching this decision, I am aware

that Dr. Rhomberg refers to the partial tears of the medial and

lateral menisci in the claimant’s left knee as “degenerative”.

However, these defects were clearly not present at the time of Dr.

Rhomberg’s surgery on the claimant’s left knee on October 7, 2005.

Based upon the evidence presented, the likely or most likely cause

of these tears was the claimant’s employment-related accident of

April 10, 2006.  Further, the evidence presented establishes that

this employment-related accident was also the likely or most likely

cause of the partial tear of the claimant’s lateral meniscus in the

claimant’s right knee. 

The partial tears to the medial meniscus and lateral meniscus

in the claimant’s left knee were the sole cause for the corrective

surgery performed by Dr. Rhomberg on July 5, 2006. The partial tear

to his lateral meniscus in his left knee was the sole cause of the

corrective surgery performed by Dr. Rhomberg on October 27, 2006.

  The Commission’s Official Rating Guide provides for a

permanent physical  impairment of 10 percent to the leg below the

hip for a partial meniscectomy of both the medial and lateral
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menisci in the same knee.  The Official Rating Guide also provides

for a  permanent physical impairment of 2 percent to the leg below

the hip for only a partial lateral meniscectomy. Thus, the

claimant’s compensable injuries of April 10, 2006, were the major

cause of these permanent physical impairments.

Further, these permanent physical impairments are based solely

on the fact that the surgical procedures were required and

performed.  These impairments are clearly supported by subjective

and measurable physical findings and give no consideration to pain

or other subjective matters.

Thus, after consideration of all the evidence presented, it is

my opinion that the greater weight of the credible evidence

establishes  that the claimant has sustained a permanent physical

impairment of 10 percent to his left leg and 2 percent to his right

leg from his compensable injuries of April 10, 2006.  He would be

entitled to appropriate permanent partial disability benefits for

these permanent physical impairments. The respondent self insured

employer is solely liable for such benefits.

II. PERMANENT TOTAL DISABILITY AND SECOND INJURY FUND LIABILITY

The claimant’s compensable injuries are to a portion of his

body that is scheduled under Ark. Code Ann. §11-9-521.  Thus,

unless the claimant can prove that he has been rendered permanently

totally disabled, he would not be entitled to any permanent

disability benefits in excess of that attributable to permanent

physical impairment. 
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Clearly, if only the permanent physical impairment and

disabling effects of the claimant’s compensable injuries of April

10, 2006, are considered, they would not be sufficient to render

the claimant permanently totally disabled from performing all forms

of regular gainful employment for which he would otherwise be

qualified. A single surgical repair of a partially torn lateral

meniscus of one knee and a single surgical repair of a partially

torn lateral and medial meniscus would only result in an impairment

of 2 percent to one leg and 10 percent to the other leg. Although

the permanent effects of a single surgical repair of a partial tear

of the lateral meniscus and medial meniscus  of the other knee

might result in some restrictions upon the claimant’s use of these

knees, the resulting restrictions would not be sufficiently severe

to prevent the claimant from performing all types of regular

gainful employment. Thus, the claimant’s compensable injuries of

April 10, 2006, have not by themselves, rendered the claimant

permanently totally disabled.

However, if Ark. Code Ann. §11-9-525 is applicable to this

claim, any decision on whether the claimant is permanently totally

disabled is not limited only to the effects of his compensable

scheduled injuries of April 10, 2006.  Rather, in reaching a

determination on this issue, consideration is to be given to the

combined effects of the impairments and limitations from the

claimant’s April 10, 2006 compensable scheduled injuries, together

with all pre-existing impairments and disabilities, from work-

related injuries or otherwise.



Thompson-F607670 -9-

In order for Ark. Code Ann. §11-9-525 to be applicable to this

claim, the claimant must have some degree of permanent partial

disability or impairment, from a compensable injury or otherwise,

at the time of his “second injury”.  The claimant must then sustain

a “second” or subsequent compensable injury that results in

additional permanent partial disability or impairment. Finally, the

percentage of disability or impairment caused by the combined

disabilities or impairments from all sources must be greater than

that which would have resulted from the last injury, if considered

alone and of itself. 

The evidence presented clearly shows that, at the time of the

claimant’s compensable injuries on April 10, 2006, the claimant had

previously undergone two and possibly three corrective surgeries on

his right knee. The records of Dr. Axelsen reflect that the

claimant underwent a corrective surgery, which was in the form of

a partial lateral meniscectomy for a tear of the lateral meniscus,

on June 1, 2001. These records of Dr. Axelsen also indicate that,

prior to this surgery, the claimant had undergone a previous

surgical repair of a tear of the lateral mensicus, which was also

in the form of a partial lateral meniscectomy. The operative report

of Dr. Rhomberg, dated October 27, 2006, further indicates that,

some time prior to the claimant’s compensable injuries of April 10,

2006, the claimant had undergone surgery in the form of

reconstruction of the ACL of his right knee and was experiencing

some degree of laxity of the ACL, as a result of his prior injury

and surgery. Further, the operative note of Dr. Rhomberg indicated
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that prior to the claimant’s compensable injuries of April 10,

2006, the claimant was already experiencing significant

chondromalacia of the right knee. 

The claimant’s two previous partial lateral meniscectomies and

his previous ACL reconstruction with resulting laxity would all

entitle him to an assessment of permanent physical impairment under

the Commission’s Official Rating Guide. Under table 64 on page 85

of the guide, each of the claimant’s partial lateral meniscectomies

would carry a permanent impairment of 2 percent to the leg and his

anterior cruciate ligament reconstruction with some degree of

laxity would carry a permanent impairment rating of between 7 and

25 percent to the leg.  The claimant’s pre-existing Grade III to IV

chondromalacia would carry a rating between 20 and 25 percent to

the leg (table 62, page 83 of the guides).

The medical records of Dr. Rhoemberg show that, on October 7,

2005, he performed a surgical repair of a tear of the claimant’s

ACL in his left knee, and a partial lateral meniscectomy for a

partial tear of the claimant’s left meniscus. In this report, he

also noted the presence of Grade IV chondromalacia of the

claimant’s left knee joint.  Under table 62 of the guides, this

pre-existing Grade IV chondromalacia would carry a permanent

impairment rating of 25 percent to the leg. Under table 64 of the

guides, this prior partial lateral meniscectomy would carry an

impairment rating of 2 percent to the leg.  There is no evidence

that the surgical repair of the claimant’s torn ACL has resulted in

any laxity of the anterior cruciate ligament. Thus, the guides
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provide for no rating of permanent physical impairment for this

condition.

The claimant has offered various records from the United

States Department of Veterans Affairs and correspondence from the

Disabled American Veterans.  These documents indicate that the

Department of Veterans Affairs found the claimant to be entitled to

a  service-related disability for post traumatic stress disorder

and that this condition was present prior to the compensable

injuries giving rise to this claim. The claimant was awarded a 70

percent service-related disability for this psychological

condition.  However, the claimant has offered no medical reports or

records concerning the existence of post traumatic stress disorder.

According to the claimant’s testimony, this psychological condition

comprises a significant portion of his pre-existing “disability”,

in that this condition prevents him from performing any employment

positions that would require him to be “around people”, especially

people that he did not know. This limitation would exclude him from

most assembly line, clerical, and sales positions.

However, in order to be a pre-existing “disability or

impairment” under Ark. Code Ann. §11-9-525, the claimant must prove

that the pre-existing disability or impairment was of such a type

and nature that it would entitle him to benefits for such

disability or impairment, under the Act, had such disability or

impairment resulted from a compensable injury.  This the claimant

has failed to prove.
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In order to be entitled to any benefits under the Act, for a

mental or psychological injury or condition, including benefits for

disability or impairment, the claimant must show that this

condition that gave rise to this disability or impairment was

diagnosed by a licensed psychiatrist or psychologist, and meets the

criteria established in the most current issue of the Diagnostic

and Statistical Manual of Mental Disorders. The evidence  presented

fails to establish either of these required facts. Various other

requirements are imposed by the Act in order for a claimant to be

entitled to benefits for disability or impairment resulting from a

mental or psychological injury, such as showing that the mental

injury or illness was causally related to a physical injury or are

the result of the claimant’s being the victim of a crime of

violence.  This section also contains an overall limitation of 26

per weeks of benefits for either temporary or permanent disability.

However, I find it unnecessary to address these latter requirements

of Ark. Code Ann. §11-9-113.  Based upon the claimant’s failure to

establish the requirements of Ark. Code Ann. §11-9-113(a)(2), the

claimant would not be entitled to any benefits for permanent

impairment or disability for his alleged pre-existing mental or

psychological condition. Thus, I find that I cannot consider the

claimant’s alleged post traumatic stress disorder in either

determining the applicability of Ark. Code Ann. §11-9-525 or in

determining the claimant’s “combined disabilities or impairments.”

The claimant has also presented records from the United States

Department of Veterans Affairs, together with his testimony, to
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prove that he was experiencing pre-existing and continuing

disability or impairment from fibromyalgia.  However, again the

claimant has presented no medical evidence to prove either the

actual existence of this condition or to prove that it has resulted

in “disability or impairment” of a type and nature that would

entitle him to benefits under the Arkansas Workers’ Compensation

Act for such disability or impairment, had this disability or

impairment been the result of a compensable injury. Specifically,

there is no evidence of any “objective and measurable physical

findings” to support any degree or percentage of impairment. In

fact, it would appear from the evidence presented, that both the

actual existence of this condition and any resulting impairment or

disability, is based solely upon the claimant’s subjective

complaints.

I again must find that the claimant has failed to prove that

any pre-existing and continuing disability or impairment, which may

have resulted from his alleged fibromyalgia, would be a disability

or impairment for which he would have been entitled for benefits

under the Act, had such disability or impairment resulted from a

compensable injury.  As a result, any disability or impairment

produced by the claimant’s alleged fibromyalgia cannot be

considered in either determining the application of Ark. Code Ann.

§11-9-525 or in determining the extent of his combined disability

under this subsection.  

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the
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credible evidence that he was experiencing pre-existing disability

and impairment to his legs at the time of his compensable injuries

on April 10, 2006.  The claimant has further proven by the greater

weight of the credible evidence that he sustained additional

permanent disability and impairment to his legs, as a result of his

compensable injuries of April 10, 2006.  Further, the claimant has

proven that the combined effects of these disabilities or

impairments to his legs exceed that which would have resulted from

the last injury (i.e. the compensable injury of April 10, 2006),

considered alone and of itself. Thus, he has satisfied the

requirements of applicability of Ark. Code Ann. §11-9-525.

However, all of the claimant’s resulting impairments and

disability involve only his knees, which would be a portion of his

body scheduled in Ark. Code Ann. §11-9-525. However, this fact does

not in and of itself, prevent the claimant from being entitled to

permanent total disability benefits, but it does prevent him from

being awarded any permanent partial disability benefits in excess

of his permanent physical impairment.  

The evidence clearly shows that the claimant has experienced

at least three partial tears of the lateral meniscus in his right

knee, which have required surgical repair. He has also previously

experienced a tear and surgical reconstruction of the anterior

cruciate ligament (ACL) of his right knee.  Further, the claimant

has significant chondromalacia (Grade III to IV) or the

degenerative loss of the protective cartilangenous covering over

the various bones in his right knee joint.  The evidence further
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shows that the claimant has had two partial tears of the lateral

meniscus of his left knee that required surgical intervention, one

partial tear of the medial meniscus of his right knee that required

surgical intervention, and one tear of the anterior cruciate

ligament (ACL) that required surgical reconstruction.  The claimant

also has extensive chondromalacia, or loss of the protective

cartilangenous covering of the bone in various areas of his left

knee.  All of this physical damage has resulted in a permanent

physical impairment, as recommended by the Commission’s Official

Rating Guide of 38 percent to the right knee and 37 percent to the

left knee. 

The greater weight of the credible evidence shows that this

permanent physical damage or impairment prevents the claimant from

prolonged walking or standing and any climbing or squatting.

Essentially, the claimant is limited to sedentary type employment.

The record reveals that the claimant is 49 years old and is a

high school graduate.  The claimant was in the military from 1986

through 1993. The claimant’s military experience consists of being

a gunner on a howitzer and operating heavy equipment, particularly

a back hoe.  The claimant’s previous work experience involved a

period of employment as an assembly line or factory worker for

Gerber baby food products and a truck driver delivery man for

Hammons Heating & Air.  The claimant was employed as a garbage

collector for the City of Fort Smith from November of 1999 through

the date of his injury. In this capacity, he would ride on the side
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or back of the garbage truck, jump off and empty the garbage cans

into the truck, and then get back on the truck.

Clearly, the combined restrictions and limitations on the

claimant’s potential employment activities and the effects of the

multiple injuries with their associated surgical repairs and the

claimant’s extensive degenerative chondromalacia of both knees

would prevent the claimant from returning to his preinjury

employment position with the respondent. These restrictions would

also prevent the claimant from returning to all of his prior

employment positions. In fact, the claimant’s physical inability to

walk or stand for prolonged periods, to climb on objects, and to

stoop or bend his knees deeply would prevent him from performing

employment positions required by essentially all factory or

assembly line employments and many sales or clerical employments,

such as a clerk in a 7-11.  As previously indicated, the claimant

is essentially limited to “sedentary” type of employments. The

claimant has absolutely no prior training or experience in this

area.

The claimant’s somewhat advancing age and the level of

intellectual functioning displayed at the hearing would make him an

unlikely candidate for retraining, particularly in any fields

requiring extensive use of technology, mathematics, memory, or

abstract reasoning.  When these facts are amplified by the

claimant’s apparent lack of motivation, it is highly unlikely that

he could be retrained to perform employments that would be within
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his physical limitations or restrictions from the extensive damage

to his knees.

After consideration of all the evidence presented, it is my

opinion that the combined effects of the claimant’s compensable

knee injuries of April 10, 2006, and the pre-existing injuries and

damage to his knees have rendered the claimant permanently totally

disabled.  Pursuant to the provisions of Ark. Code Ann. §11-9-525

(a)(5), the respondent self insured employer is liable for

permanent partial disability benefits for a 2 percent impairment to

the claimant’s right leg (below the hip) and a 10 percent permanent

physical impairment to the left leg (below the hip). The respondent

self insured employer is entitled to a credit for the permanent

partial disability benefits previously paid.  The respondent Second

Injury Fund is liable for the balance of benefits to which the

claimant is entitled for permanent total disability.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On April 10, 2006, the relationship of

employee-self insured employer existed

between the parties.

3. On April 10, 2006, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $321.00 for
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total disability and $241.00 for

permanent partial disability.

4. On April 10, 2006, the claimant sustained

compensable injuries of his legs.

Specifically, these injuries were in the

form of tears to the medial and lateral

meniscus of the claimant’s left knee and

the lateral meniscus of his right knee.

5. There is no dispute, at the present time,

over the claimant’s entitlement to

medical services.

6. There is no dispute, at the present time,

over the claimant’s entitlement to

temporary disability benefits.

7. The claimant’s healing period from the

effects of his compensable injuries of

April 10, 2006, ended on January 16,

2007.

8. The claimant’s compensable injuries of

April 10, 2006, have produced a permanent

physical impairment of 10 percent to his

left leg below the hip and 2 percent to

his right leg below the hip.

9. Ark. Code Ann. §11-9-525 is applicable to

the present claim.  Specifically, the

greater weight of the credible evidence
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shows that, at the time of the claimant’s

compensable injuries on April 10, 2006,

he was experiencing pre-existing

disabilities and impairments to his

knees. The compensable injuries of April

10, 2006, resulted in additional

permanent disabilities and impairments

for which the claimant is entitled to

benefits under the Arkansas Workers’

Compensation Act. The combined

disabilities and impairments that the

claimant is now experiencing is greater

than the disabilities or impairments that

would have resulted from the last injury,

considered alone and of itself. These

combined disabilities and impairments

from the permanent damage to the

claimant’s knees have rendered the

claimant permanently totally disabled.

The Second Injury Fund is liable for the

difference between the benefits for

permanent partial disability herein found

to be the liability of the self insured

respondent and the benefits to which the

claimant is entitled for permanent total

disability.  
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10. The self insured respondent employer has

controverted the claimant’s entitlement

to any permanent disability benefits from

said self insured employer that would be

in excess of 10 percent to the left leg

below the hip and 2 percent to the right

leg below the hip.

11. The respondent Second Injury Fund has

controverted the claimant’s entitlement

to any disability benefits from said

Fund. 

12. The appropriate attorney’s fee for the

claimant’s attorney is the maximum

statutory attorney’s fee on the

controverted permanent disability

benefits herein found to be the liability

of the Second Injury Fund.

ORDER

The respondent self insured employer shall be liable for all

reasonably necessary medical services for the claimant’s

compensable injuries. The respondent self insured employer is

liable to the claimant for permanent partial disability benefits in

the amount of 10 percent to the left leg below the hip and 2

percent of the right leg below the hip.  The respondent self

insured employer is entitled to credit for all permanent partial

disability benefits previously paid.
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The respondent Second Injury Fund shall be liable to the

claimant for permanent total disability benefits, less the

permanent partial disability benefits previously paid by the

respondent self insured employer. 

The respondent Second Injury Fund shall pay to the claimant’s

attorney the maximum statutory attorney’s fee on the controverted

permanent disability benefits herein awarded against the Fund. 

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                              
                         MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
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