
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F712314

GARRY THOMAS CLAIMANT

GREAT PLAINS COCA COLA RESPONDENT
                                                       
MIDWEST EMPLOYERS CASUALTY COMPANY,         RESPONDENT
INSURANCE CARRIER

GALLAGHER BASSETT, TPA                                 RESPONDENT

OPINION FILED MARCH 10, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas. 

Respondents represented by WILLIAM FRYE, Attorney, North Little
Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the Respondents’ Motion to Dismiss this

claim on March 8, 2010, in Springdale, Arkansas.  Both counsel for

the respondents and the claimant appeared at the hearing. The

claimant’s attorney announced that she had been unable to

communicate with her client, but was objecting, on his behalf, to

the Respondents’ Motion to Dismiss. 

The entire Commission’s file in this case, including the

Respondents’ Motion, was made Commission’s Exhibit No. 1 to the

hearing on the Motion.  This material was incorporated by reference

in the transcript of the hearing.

 DISCUSSION

   A review of the Commission’s file reflects that this claim

was initially opened by the filing of an Employer’s First Report of

Injury on November 27, 2007. The filings by the respondent indicate
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that they had previously accepted liability for a Medical Only

injury to various parts of the claimant’s body that were caused by

an accident on April 24, 2006.  In the November 27, 2007 AR-2, the

respondents announced that as a result of an employment-related

injury to the claimant’s cervical area, on April 24, 2006, they

were instituting temporary total disability benefits, effective

November 19, 2007.

On December 20, 2007, the claimant’s attorney filed on the

claimant’s behalf, an AR-C for benefits attributable to alleged

injuries to the claimant’s chest, back, and neck in an employment-

related accident on April 24, 2006.  On this claim form, every

conceivable type of initial or additional benefit was checked.

However, in a letter accompanying this AR-C, the claimant’s

attorney indicated that the claimant was not requesting a hearing

on his entitlement to any of these benefits, at that time. 

In a separate letter, also filed with this Commission on

December 20, 2007, claimant’s counsel requested a change of

physicians for the claimant from Dr. Luke Knox to Dr. Tony Raben.

This change of physicians was subsequently granted the claimant by

the Administrator of the Medical Cost Containment Department on

March 31, 2008.

No further action was taken by the claimant to pursue any of

the various claims he had made in the AR-C that was filed on

December 20, 2007. Ultimately, on January 14, 2010, a letter was

directed to this Commission by the respondents’ senior claim

representative requesting that this claim be dismissed for lack of
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prosecution, on the basis that there had been no activity in this

claim for at least a year.  The Commission’s Clerk indicated that

she was treating this letter as a Motion to Dismiss for lack of

prosecution under Rule 13 of the Commission and Ark. Code Ann. §11-

9-702(d). The claimant’s counsel objected to the dismissal and this

matter was referred to me for hearing.  Notice of hearing was

provided to all parties, including the claimant (personally) by

certified mail return receipt requested.  Although the claimant’s

attorney announced at the hearing that she had been unable to

contact her client, the return receipt from the U.S. Post Office

shows that the claimant received the notice of the Respondents’

Motion and the notice of the hearing on this Motion, which was sent

him by the Commission. However, the claimant apparently had not

contacted his attorney, and clearly he did not appear at the

hearing.  

Clearly, the claim previously filed in this case, on December

20, 2007, would constitute a claim for additional benefits.  As

such, its Dismissal would be subject to the provisions of Ark. Code

Ann. §11-9-702(d).  Clearly, this claim would also be subject to

Rule 13 of this Commission.  

The record reveals that since the claimant was granted a

change of physicians to Dr. Raben, there is no evidence that the

claimant has made any attempt to pursue any of the multiple

benefits that he indicated he was claiming in the December AR-C.

The record further reveals that the claimant was aware of this

Motion to Dismiss and has taken no action to personally object or
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respond in any way.  The only reasonable explanation for the

claimant’s total inaction in this case, is that he has either

concluded that the benefits voluntarily provided by the respondent

have adequately compensated him for his injury, or he has simply

decided, for whatever reason, to not pursue a claim for any

additional benefits.  In either event, the overly broad claim made

in the previous AR-C, should not be allowed to continue to

indefinitely toll the Statute of Limitations.  I find that the

respondents’ are entitled to have their Motion granted to have any

pending claims for additional benefits dismissed for lack of

diligent prosecution.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. The claim was initially accepted by the

respondents as compensable and various

benefits have been voluntarily provided to the

claimant by the respondent for injuries

occurring on April 24, 2006.  

3.  A claim or AR-C was filed on behalf of the

claimant on December 20, 2007. Although this

claim indicated that it was requesting both

initial and additional compensation, this was

clearly a claim for additional benefits, as

that term is applied in the Act. No request
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for a hearing was ever made in regard to the

benefits requested in this claim. 

4. The claimant also requested, on December

20, 2007, a change of physicians, which was

granted him on March 31, 2008.

5. Since December 20, 2007, the claimant has

made no claim for any additional benefits and

has taken no action to pursue any claim for

additional benefits made in the AR-C filing

made on December 20, 2007. Therefore, the

claimant has failed to diligently prosecute

any pending claim for additional benefits,

which he may have.

6. The respondents have properly filed a

Motion to Dismiss any pending claims for any

additional benefits, without prejudice, for

lack of diligent prosecution on the part of

the claimant. 

ORDER

Any pending claims for additional benefits, in the present

case, should be and hereby are dismissed for lack of diligent

prosecution under the authority of Rule 13 of the Commission and

Ark. Code Ann. §11-9-702(d). This Dismissal is without prejudice to

refiling with the time period allotted by Ark. Code Ann. §11-9-

702(b).
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IT IS SO ORDERED.   

                                     
                         MICHAEL L. ELLIG
                             ADMINISTRATIVE LAW JUDGE
                                         


