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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G003103

MONICA THIELEMIER              CLAIMANT

JOHN STOWERS d/b/a 
OLE HICKORY BBQ RESTAURANT                   RESPONDENT EMPLOYER

UNINSURED              RESPONDENT CARRIER

ORDER AND OPINION FILED NOVEMBER 19, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JOHN C. BARTTELT, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by JOHN STOWERS, President/Employer, Hoxie, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on October 8, 2010.

A Prehearing Conference was held on July 27, 2010 and a Prehearing Order was filed the

same date.  A copy of the Prehearing Order was marked as Commission Exhibit #1 and

made a part of the record without objection.  There were no agreed upon stipulations.

The claimant contends that she sustained a compensable injury on February 18,

2010 to her left shoulder.  She contends she is entitled to medical benefits and total

temporary disability benefits from February 18, 2010 to a date to be determined.  The

claimant further contends her average weekly wage is $300 per week and that she is

entitled to attorney’s fees.

Respondent did not appear at the hearing.  Mr. John Stowers, President of Ole
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Hickory BBQ Restaurant, participated in the Prehearing Conference held on July 27, 2010

and participated in setting the matter for the October 8,2010 hearing in Jonesboro.  A

hearing date was agreed to at the conference and a Prehearing Order was filed on October

8, 2010 with the hearing setting noted in the Order, with the Order sent by certified mail to

the claimant, the claimant’s attorney and to Mr. John Stowers.  The Return Receipt of the

Certified Order was signed by Mr. John Stowers on July 28, 2010 and this verified that Mr.

Stowers had written notice of the hearing as well as the verbal notice during the

conference.  The Workers’ Compensation Commission records indicate the employer

business is uninsured.  

Issues to be litigated:

1.  Compensability

2.  Medical Benefits

3.  Total Temporary Disability Benefits

4.  Average Weekly Wage

5.  Attorney’s fees

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this
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matter.  

2. The respondent employer was uninsured at the time of the February 18,

2010 incident. 

3. The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury arising out of and in the course of her

employment on February 18, 2010.  

4. The claimant has proven by a preponderance of the evidence that the

medical treatment sought was reasonable and necessary and is the

responsibility of the respondent employer.  

5. The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was unable to earn wages from February

19, 2010 through 7/24/10.  

6. The respondent employer is responsible for the total temporary disability

benefits.  The preponderance of the evidence provides that the claimant’s

total temporary disability rate is $200 per week.  

7. The respondent employer is responsible for the court reporting fees and

these should be paid within 30 days of receipt of the transcript.

8. The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and

one-half to be paid by respondents in accordance with Ark. Code Ann. §11-

9-715 and Arkansas Workers’ Compensation Rules and Regulations, Rule

10.

9. John Stowers, d/b/a Ole Hickory BBQ Restaurant, is assessed sanctions of
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$5,000 for failure to attend the hearing on October 8, 2010, pursuant to Ark.

Code Ann. § 11-9-717.

DISCUSSION

The claimant, 24 years of age, worked as a waitress at the respondent employer

business on February 18, 2010.  The claimant had been employed a month before the

February 18, 2010 incident.  She worked three to four days per week for either six to eight

hours per day making $3.50 per hour plus tips averaging $70 per day.  The claimant

described her injury on February 28, 2010: 

I was walking through the waitress station to get sugar.  It was right past
lunch, and it had cleared a little bit. I had a few customers still in the
restaurant, but they were taken care of. I had just refilled drinks, and I was
going to do the condiments, the sugar and creamer and all that. I went
through the waitress station and slipped and fell. The cause of the fall was
from water in the waitress station. My feet went out from under me, and I
landed on my left elbow. 
T. p. 8, lines 6-13.

The claimant testified that she had immediate pain and had to hold her left arm up with the

right arm.  The pain began at the shoulder and went down her arm.  The claimant

confirmed that the employer/owner was not at the business when the accident happened

but she called him on his cell phone.  The claimant testified about that phone call:

He went ahead and sent me home, which was like an hour before my shift
was over; and he told me to go to the ER if I needed to. I told him I was going
to see if the pain got better. Then he called me back and told me that if I did
go to the doctor, I had to use one of his doctors because of it being
workman’s comp. I told him okay, and I was waiting for him to call me back
and tell me what doctor to go to. Then he called me back later and told me
that his wife Connie said they did not have a doctor set up. So I could go to
my doctor of choice.  
T. p. 9, lines 4-13.

The claimant then went to her family doctor and saw Lacey Poe, APN  who examined her
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and gave her some pain medication.  When the pain became worse later that same

evening, the claimant went to the emergency room and was referred to an orthopedic

specialist, Dr. Spencer Guinn.  Dr. Guinn ordered some diagnostic tests and surgery was

performed on March 25, 2010.  The claimant was released on July 24, 2010 and her

testimony was that she was able to return to work.  

The claimant testified that the employer’s business burned on July 8, 2010.

According to the claimant, the business is being rebuilt at this time and she noticed  that

the construction was ongoing when she passed by on her way to the hearing.  According

to the claimant, the employer is still in business.  The claimant testified that in February

2010 there were at least 10 employees involved in the restaurant with two employees

working in the kitchen cooking, two employees were dishwashers and two employees were

waitresses on each shift with Mr. Stowers being the manager.  The claimant stated  that

she was hired as a part-time regular employee and was paid $300 per week and this

included tips.  According to the claimant, Mr. Stowers paid her by check on one occasion

and in cash for the other weeks.  The claimant confirmed that she worked 3 days one week

and 4 days the next week.  

ADJUDICATION

In order for the Arkansas Workers’ Compensation Commission to have jurisdiction

of a work injury, the employment must have three or more employees in the regular course

of the business.  Ark. Code Ann. §11-9-102 (l0)and (11).  The claimant presented credible

testimony about the number of employees (at least 10 employees) working for the

respondent employer in February 2010.  I found her testimony to be sufficient to find that

the respondent employer does have the requisite number of employees to be bound by the
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Arkansas Workers’ Compensation laws and regulations.  I specifically find that the

Arkansas Workers’ Compensation Commission does have jurisdiction.  The respondent

employer did not appear at the hearing to present any evidence to the contrary after having

certified mail notice of the hearing.  The claimant also presented credible testimony that

she had been regularly employed for one month preceding the February 18, 2010 incident.

The Arkansas Workers’ Compensation Commission’s records indicate the

respondent/employer is uninsured.  Ark. Code Ann. §11-9-401 provides that every

employer should secure compensation to its employees and pay or provide compensation

for their disability.  

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury caused internal or external

harm to the body that required medical services; (3) medical evidence supported by

objective findings establishing the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and identifiable by time and place of

occurrence.  Ark. Code Ann. §11-9-102(4) (Repl. 2007).  If the claimant fails to establish

by a preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineering Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has proven by a preponderance of the evidence that she sustained

a compensable specific incident injury arising out of and in the course of her employment.

The claimant presented credible testimony about sustaining a slip and fall while working
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and injuring her left shoulder. Claimant has the burden of proving by a preponderance of

the evidence that her condition is causally related to her employment. Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000).   She reported the incident to her

employer and was told to see her family doctor.  The claimant did as she was told and

ultimately had surgery on her shoulder.  

The contemporaneous medical evidence documents the claimant’s account that she

slipped and fell at work injuring her left shoulder. APN Lacey Poe’s February 18, 2010

progress notes reveal that the patient pushed her dislocated left shoulder back in place

after the fall but is experiencing pain.  The claimant was prescribed Hydrocodone, Flexeril

and Naproxen.  The claimant presented to the emergency room later on 2/18/10 and her

condition was noted as “dislocated (L) shoulder, reduced it by herself”.  Cl. , p. 3.  The

claimant returned to her family clinic on February 26, 2010 and saw Mario Hofheinz, PA

with complaints of pain and swelling of her left shoulder.  Ms. Hofheinz’s notes reflect the

claimant had restricted ROM of her shoulder with pain, muscle tension and edema noted

throughout the shoulder.  

The claimant first saw Dr. Spencer Guinn, orthopedic surgeon,  on March 1, 2010,

and his notes reveal that the claimant had a left shoulder dislocation on February 18, 2010

when she fell at work.  Dr. Guinn’s notes also provide that the claimant’s shoulder reduced

when she stood up on February 18, 2010, however, the shoulder has come out of place

two or three more times since the incident.  Dr. Guinn ordered a MR arthrogram.  Dr.

Guinn’s March 10, 2010 progress report reveals that the patient has at least a partial

tearing of her anterior labrum.  The operative report on March 25, 2010 reveals “a large

anterior labral tear extending from approximately 6 o’clock up to 10 o’clock and the labrum
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was down onto the glenoid neck.  The glenohumeral joint was noted to be grossly unstable

and humeral head resting anteriorly in a large patulous capsule.”  Cl. 1, p. 19.  An

arthroscopic repair was performed and the medical evidence shows the claimant

participated in some physical therapy.  There was objective medical evidence to support

a compensable injury and I found the medical treatment the claimant pursued was

reasonable and necessary medical treatment.  The respondent employer is responsible

for the reasonable and necessary medical.  

The claimant next contends that she is entitled to  total temporary disability benefits

from February 18, 2010 to a date to be determined.  In order to be entitled to total

temporary disability benefits, the claimant must remain in her healing period and be totally

unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981). 

In the present case, the claimant has proven by a preponderance of the evidence

that she remained in her healing period and unable to work  from February 19, 2010 until

July 24, 2010.  The medical evidence documents that the claimant began seeking medical

treatment on February 18, 2010  and was being treated conservatively while undergoing

diagnostic tests until the March 25, 2010 arthroscopic surgery performed by Dr. Quinn.

The claimant participated in some physical therapy and testified that she was released by

Dr. Quinn on July 24, 2010.  The claimant testified that she remained in a sling until July

24, 2010.  The respondent employer is responsible for total temporary disability benefits

from February 19, 2010 through July 24, 2010.  

The claimant contends that she averaged $300 per week to include her hourly wage

and tips.  Using $300 as the average weekly wage, the total temporary disability rate is
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$200 per week.  

On July 27, 2010 a Prehearing Conference was held and Mr. John Barttelt and Mr.

John Stowers participated. A hearing date was set at that time. The Prehearing Order was

sent by certified mail and signed for by Mr. John Stowers on July 28, 2010. Mr.  John

Stowers did not attend the hearing. On October 11, 2010 a letter was sent to Mr. Stowers

asking him to show “good cause” for not attending the hearing. Mr. Stowers wrote back

saying he had the wrong date. I was not persuaded that his response presented “good

cause”.  Mr. Stowers made no contact with the Commission until he was contacted. Mr.

Stowers had not paid the Court Reporter fee at the time of this opinion being filed. I find

that sanctions should be assessed Mr. John Stowers, d/b/a/ Ole Hickory BBQ Restaurant,

pursuant to Ark. Code Ann. § 11-9-717(b) in the amount of $5,000 for failure to attend the

hearing.

ORDER

  The Arkansas Workers’ Compensation Commission has jurisdiction of this matter.

The respondent employer was uninsured at the time of the February 18, 2010 incident. The

claimant has proven by a preponderance of the evidence that she sustained a

compensable injury arising out of and in the course of her employment on February 18,

2010.  The claimant has proven by a preponderance of the evidence that the medical

treatment sought was reasonable and necessary and is the responsibility of the respondent

employer.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was unable to earn wages from February 19, 2010

through July 24, 2010.  The respondent employer is responsible for the total temporary

disability benefits.  The preponderance of the evidence provides that the claimant’s total
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temporary disability rate is $200 per week.  The respondent employer is responsible for the

court reporting fees and these should be paid within 30 days of receipt of the transcript.

Sanctions of $5,000 are assessed to John Stowers, d/b/a Ole Hickory BBQ Restaurant for

failure to attend the hearing pursuant to Ark. Code Ann. § 11-9-717(b).

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be paid

by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas Workers’

Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


