
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F509359

FELICIA TURNER, EMPLOYEE CLAIMANT

PEABODY HOTEL, EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 2, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE SIMMONS SMITH,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MICHAEL
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 17, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on May 17, 2010.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on or about August 5, 2005.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether the claimant sustained an on-the-job
injury, temporary and total disability (reserved),
permanent disability (reserved), rehabilitation
(reserved), medical expenses (reserved), and
attorney fees (reserved). 



2FELICIA TURNER - F509359

2. Statute of limitations.

3. Compensation rate.

4. Estoppel.

Respondent:

1. Compensability.

2. Statute of limitations.

The record consists of the August 17, 2010, hearing

transcript and the exhibits contained therein.  In addition,

I have “blue-backed” to designate as part of the record Mr.

Smith’s post hearing brief filed on October 18, 2010.   

DISCUSSION

The claimant became employed at the Peabody Hotel in

October of 2004 as a temporary employee in the gift shop. 

She was later promoted to buyer and gift shop manager.  On

August 5, 2005, she took purchase orders to the purchasing

department, and was knocked to the ground when a co-worker

opened a steel door.  The claimant testified that her right

hip began to burn immediately.  

The claimant went back to her office for a time, then

called Ada Brooks in Human Resources.  She went home for the

rest of the day and presented to Dr. Scott Carle the next

morning.  The claimant testified that Dr. Carle was

concerned about her left shoulder even though she was

describing right hip problems to Dr. Carle.  The claimant

testified that Dr. Carle released her to light duty work on

August 23, 2005, which she was only able to perform for one
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day.  The claimant testified that when she attempted to see

Dr. Carle for a scheduled appointment on August 30, 2005,

she was told by one of the registered nurses in the office

that Dr. Carle was not going to see her that day, and that

she should seek medical attention someplace else.  The

claimant testified that she was later notified by Ada Brooks

on August 30, 2005, that she was being terminated for not

taking a drug test on August 29, 2005. The claimant

testified that she did not receive any medical treatment

through Travelers Insurance or any disability benefits

through Travelers Insurance after August 30, 2005.

The claimant testified that her husband took her to the 

emergency room at Baptist Medical Center for a severe spasm

in her hip on the same day that she got the termination

phone call from Ms. Brooks.  The claimant testified that

once she found out that she was no longer going to see Dr.

Carle, she contacted her primary care physician, Dr. Jamie

Howard, at the University of Arkansas Medical Science Family

Practice.  The claimant testified that she also contacted an

attorney, Larry Dunklin, by November of 2005, to see if he

could help her file a claim against the Peabody.

 The claimant testified that she later underwent a

right hip replacement performed by Dr. John Yocum at Ortho

Arkansas and paid for by TriCare insurance through her

husband’s military service.  The claimant testified that she

also requires a left hip replacement but has not yet
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undergone that procedure.  The claimant testified that she

injured both hips and her right shoulder in the incident at

work in August of 2005, and that she did not injure her neck

or her left shoulder.  The claimant has not offered into

evidence any reports of medical treatment that she has

undergone after the respondents last provided medical

treatment in August of 2005.  

In the present claim, the claimant seeks a finding that

she sustained a compensable injury on August 5, 2005.  The

respondents deny that the claimant sustained a compensable

injury, and the respondents assert that the present claim is

barred by the statute of limitations.  The claimant contends

in her attorney’s post-hearing brief that the claim was

timely filed, or in the alternative, that the respondents

are estopped from asserting the statute of limitations

defense under the circumstances presented in this case.

Issue 1: Compensable Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.
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Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, the only medical records submitted

into evidence by either party are (1) an MRI of the

claimant’s left shoulder performed on August 22, 2005; (2) a

cervical MRI performed on August 19, 2005; and (3) a letter

written by Dr. Carle on August 24, 2005, which only

discussed the claimant’s left upper extremity and indicated

that her complaints of an injury are not supported by

objective medical evidence.

In his post-hearing brief, the claimant’s attorney

argues that the claimant’s injury is supported by the

indication of uncovertebral hypertrophy at the C3-4 level of

the claimant’s spine causing mild right foraminal narrowing

without central canal stenosis and by an indication of loss

of normal cervical lordosis which could represent either

positioning or spasm.  These notations are contained in the

report of the claimant’s cervical MRI performed on

August 19, 2005. 

However, the claimant testified that she did not hurt

her neck on August 5, 2005, and the claimant has not

presented any credible evidence that any abnormalities

identified in the report of her cervical MRI support the

existence of the right shoulder, right hip and left hip
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injuries which she testified that she believes she did

sustain on August 5, 2005.  Consequently, on this record, I

find that the claimant has failed to establish her alleged

left hip, right hip, and right shoulder injuries with

medical evidence supported by objective findings. 

With regard, to the cause of the claimant’s right hip,

left hip and right shoulder problems, the evidence which

would most support the claimant’s contention that she

injured these joints in the fall on August 5, 2005, would be

her testimony that both hips began to burn and her testimony

that she injured her right shoulder and underwent an MRI. 

However, I respectfully point out that no right shoulder MRI

was offered into evidence.  No medical records of subsequent

treatment by the claimant’s subsequent physicians after

August 30, 2005, were offered into evidence.  Dr. Carle’s

letter in evidence makes no reference to either the left

hip, the right hip, or the right shoulder, and the claimant

testified that her understanding is that the avascular

necrosis in her hips is related to steroids for a prior left

shoulder injury.  On this record, the claimant has failed to

establish by a preponderance of the credible evidence that

either her left hip abnormality, her right hip abnormality,

or whatever abnormality she may have in her right shoulder,

is causally related in any way to the fall she experienced

at work on August 5, 2005.
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Issue 2: Statute Of Limitations and Estoppel

Since the respondents paid benefits to the claimant

prior to her termination on August 30, 2005, the applicable

statute of limitations is contained in Arkansas Code

Annotated Section 11-9-702(b)(1), which states:

In cases in which any compensation, including
disability or medical, has been paid on account of
injury, a claim for additional compensation shall be
barred unless filed with the commission within one (1)
year from the last payment of compensation or two (2)
years from the date of injury, whichever is greater.

In the present case, the accident which caused the

claimant’s alleged injuries occurred on August 5, 2005, and

both the claimant’s testimony and the respondents’ payout

history in evidence indicate that the respondents last

provided the claimant benefits on or before August 30, 2005. 

Consequently, in order to be timely filed within the

applicable limitations period, a claim for additional

benefits must have been filed by August 5, 2007, i.e., two

years from the claimant’s date of alleged injuries.

I find that the preponderance of the credible evidence

establishes that the first claim for additional benefits

filed either by the claimant or on her behalf in this case

was not filed on or before August 5, 2007, but was instead

filed on August 18, 2008, more than three years after the

date of the claimant’s alleged injuries.  Consequently, I

find that the limitations period for filing had expired

before the present claim was filed.  
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In reaching this conclusion I recognize and have

considered the earlier Form AR-C which the claimant signed

on July 12, 2007, and the claimant’s testimony regarding

that document and her communications with the Commission. 

The claimant’s post-hearing brief states in part that:

Felicia Turner sent in a letter to the Commission to
open her claim.  The Commission sent her back a form
stating that she needed to file [sic] out Form C.  On
July 12, 2007, Larry Dunklin, Attorney for Felicia
Turner, filled out Form C and mailed it to the Workers’
Compensation Commission.

Another section of the brief states:

Ms. Turner testified that the attorney she hired, Larry
Dunklin, forwarded by mail an AR-C form to the
Commission on or about July 12, 2007.

However, I see no evidence in the hearing record which

persuades me that Larry Dunklin ever mailed to the

Commission the Form AR-C that the claimant signed in his

office on July 12, 2007, as the brief asserts.  In addition,

after weighing the claimant’s conflicting testimony in light

of the documents offered into the record, I find that a

preponderance of the credible evidence also establishes that

the claimant contacted the Commission herself to pursue a

claim for benefits for the first time in 2008, not in 2007

as the brief asserts.

In these regards, I note that the claimant testified

that she contacted Larry Dunklin by November of 2005 to see

if he could help her file a claim against the Peabody.  (T.

20)  The claimant testified that she filled out two Form AR-
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C’s dated July 12, 2007, in Mr. Dunklin’s office, one in

blue ink and one in black ink.  (T. 61)  The claimant

testified that Mr. Dunklin kept both forms, and the claimant

testified that the photocopy of one of those forms that she

submitted into evidence as page 9 of Claimant’s Exhibit 1

was a photocopy that she later obtained from Mr. Dunklin’s

office when she went back to get a copy of the completed

form for her files.  (T. 61)  Nowhere in the claimant’s

testimony do I see any indication that she had personal

knowledge that Mr. Dunklin ever mailed to the Commission

either the blue ink copy or the black ink copy of the Form

AR-C that the claimant testified that she completed on

July 12, 2007, contrary to the quoted statements above from

her post-hearing brief.

I also note that the claimant gave conflicting and

confusing testimony regarding her own interactions with 

Commission personnel, and the claimant has not offered into

evidence any document, either a copy of a letter from her to

the Commission, or a document from the Commission to her,

which would substantiate that she ever made any attempt on

her own to file or pursue a claim at the Commission before

2008.  As an example of the testimony conflicts, I note that

the claimant testified on direct examination that she wrote

a letter to the Commission trying to re-open her claim, that

she got a sheet back telling her that she needed to file a

Form C, that the Commission mailed a form to her to
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complete, that she completed the Form C dated July 12, 2007,

and that she mailed the completed Form C back to the

Commission herself.  (T. 22-23)  However, as discussed

above, when questioned by the Administrative Law Judge, the

claimant testified that she first saw the Form AR-C

completed on July 12, 2007, when she went to her attorney’s

office and filled it out, and that she left both copies of

the form that she completed with her attorney.  (T. 61) 

While the record does contain a sheet from the Commission

advising the claimant that she needed to fill out a form in

order to re-open her case, that sheet from the Commission

was dated August 5, 2008, i.e., a year after the statute of

limitations had run.  (Cl. Exh. 1 p. 14)  

In summary, the claimant has acknowledged that she last

received benefits from the respondents in August of 2005. 

The claimant has acknowledged that she contacted attorney

Larry Dunklin in November of 2005 to see if he could help

her file a claim against the Peabody.  Apparently, Mr.

Dunklin agreed to represent the claimant because she went

into his office to complete a Form AR-C on July 12, 2007,

approximately three weeks before the statute of limitations

was due to run on the filing of a claim for additional

benefits.  However, there is no evidence in the record that

Mr. Dunklin ever sent the completed form to the Commission

before the statute of limitations expired.  On this record,

I conclude that the claimant first corresponded directly
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with the Commission in 2008, and I conclude that the statute

of limitations ran before the claimant corresponded with the

Commission directly herself in 2008 in order to pursue a

claim. 

To the extent that the claimant asserts that the

respondents should be estopped from asserting a statute of

limitations defense, I note that the elements of estoppel

are set out in Snow v. Alcoa, 15 Ark. App. 205, 691 S.W.2d

194 (1985) as follows: 

(1) The party to be estopped must know the facts;

(2) The party to be estopped must intend his or
her conduct to be acted upon or must act so that
the party asserting the estoppel has the right to
believe the other party so intended;

(3) The party asserting the estoppel must be ignorant 
of the true facts; and

(4) The party asserting the estoppel must rely on
the other party’s conduct to his or her injury.

In the present case, the claimant has failed to

establish any of the four elements necessary to establish an

estoppel.  Specifically, the claimant has failed to

introduce any facts known to the Peabody Hotel and Travelers

Insurance of which the claimant and her attorney at the

time, Larry Dunklin, were ignorant.  The claimant has also

failed to establish any conduct engaged in by either the

Peabody Hotel or by Travelers Insurance on which the

claimant might arguably have relied to her detriment. 

Instead, the record establishes that the claimant relied
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during the relevant period on her former attorney, Larry

Dunklin, to file with the Commission before August 5, 2007,

the Form AR-C which the claimant completed three weeks

earlier on July 12, 2007.  Under these circumstances, the

claimant’s detrimental reliance was on her former attorney’s

conduct when he failed to timely file her claim for

additional benefits by August 5, 2007, rather than on any

conduct of either the Peabody Hotel or Travelers Insurance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/carrier relationship existed
on or about August 5, 2005.

3. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable injury.

4. The claimant’s claim for additional benefits is
barred by the applicable statute of limitations.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


