
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F907832

LAWRENCE TUCKER, EMPLOYEE CLAIMANT

GEORGIA PACIFIC CORPORATION, EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
SEDGWICK CLAIMS MANAGEMENT SERVICES (TPA),
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 19, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on April 21, 2010, at
Warren, Bradley County, Arkansas.

Claimant appeared pro se.

Respondents represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment and temporary total disability benefits.

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence  preponderates in

favor of the claimant on the issue of additional medical treatment.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 18, 2009, at which time the claimant sustained a compensable injury at a

compensation rate of $550.00/$413.00.  Medical expenses were paid.  The Medical

Cost Containment Division approved a change of physician on November 11, 2009,

from Dr. Mark Malloy to Dr. Harold Chakales.  The claimant’s employment was
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terminated in September, 2009.  All other benefits, including payments under Ark.

Code Ann. § 11-9-505(a), are reserved.

The claimant contends he remains symptomatic and needs additional

medical treatment with Dr. Chakales.

The respondents contend all appropriate benefits have been paid.  After

negative testing, Dr. Malloy released the claimant to return to work.  Additional

treatment is unreasonable and unnecessary.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and Ray

Eichorn.

The claimant, age 47 (D.O.B. March 10, 1963), has three and a half years

of college.  He worked for the respondent-employer for 23 years.  After the

compensable injury, the claimant was fired on September 1, 2009.  He drew

unemployment benefits ($467.00 per week), (Tr. p. 15-16, 28), and simultaneously

worked for a friend occasionally as a plumber’s assistant ($100.00 to $140.00 per

week) for a total of about one month and three days, (Tr. p. 9-10, 12-13, 16-19).

His health history includes a 1998 motor vehicle accident in which he strained his

neck and back and missed one week of work, (Tr. p. 10-12).

The claimant was employed as a line operator (Tr. p. 25-28) but on August

18, 2009, he volunteered to clean around the presses.  He slipped in oil and fell five

feet into a pit, (Tr. p. 5-6, 13, 27-28).  He landed on concrete, injuring his neck, right

shoulder, and back.  The claimant was taken by ambulance to the emergency room.

He then came under the care of the company physician, Dr. Malloy, a general

practitioner, who treated the claimant conservatively.  The claimant felt Dr. Malloy
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focused on his back to the exclusion of his neck and shoulder and the treatment

was ineffective.  On August 19, the claimant returned to work and was assigned to

sit in the first aid room all day.  On August 20, the claimant was sent home early on

suspension while the accident was investigated.  He was fired on September 1,

2009.

The claimant obtained a change of physician to Dr. Chakales but the

respondents controverted the claim after only two visits.  Presently he remains

symptomatic with back, neck, and shoulder pain.  He has experienced numbness

in his right arm, weakness in his right leg causing him to fall, and tightening of his

muscles.  He uses medication prescribed by Dr. Chakales and a heating pad to

relieve the discomfort, (Tr. p. 7-9).  He is financially unable to pursue medical

treatment.

On cross-examination, the claimant admitted he has been able to work since

October 21, 2009 (Tr. p. 16), when he applied for unemployment benefits and he

is working through the Union to try and get his job back (Tr. p. 22).  The records

from Workforce Services show the claimant disclosed he had been injured on the

job, but he has not reported his earnings to them as a plumber’s assistant.

Mr. Eichorn has worked for the respondent-employer for three and one-half

years.  Basically, he testified the claimant was fired for not being careful enough to

avoid an on-the-job injury, (Tr. p. 21-22, 29-32).  The claimant testified he has had

only two injuries in 23 years.  But Mr. Eichorn testified the claimant’s discharge was

based on the violation of the safety rules and its preamble.  Mr. Eichorn testified the

claimant’s actions were too risky; he should not have been standing with his back

to the pit and the gate should have been closed.  Mr. Eichorn testified his

investigation found no oil on the floor but if there was oil on the floor, it was the

claimant’s job to clean it up, not work in it.  The claimant maintains the gate was
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closed but Mr. Eichorn admitted the opening in the gate is large enough to allow

someone to fall into the pit even if the gate is closed, (Tr. p. 30-31).  Some time in

the past, the claimant had been on the company’s safety committee but had been

removed although no specifics were cited.

At one point, Mr. Eichorn testified the claimant was a highly respected

employee but moments later testified he thought the claimant was faking his injury

(Tr. p. 33-34) because of a change in the claimant’s physical condition and his use

of a cane.

MEDICAL EVIDENCE

Emergency room records show a history of injury consistent with the

claimant’s testimony.  CT scans of the chest, pelvis, abdomen, and neck were

interpreted as showing no abnormalities.  The claimant’s chief complaint was back

pain but no diagnostic testing was performed for his back.  He was prescribed pain

medication and released.

On August 19, 2009, the claimant saw the company physician, Dr. Malloy,

for hematuria (blood in the urine) from the fall on his back.  Dr. Malloy returned the

claimant to work at light duty but specified no restrictions.  In follow-up on August

21, 2009, Dr. Malloy noted “RTW” which I interpret as returning the claimant to

regular duty.  There is no indication in the medical records that Dr. Malloy knew

what the claimant’s job duties were.  On August 26, 2009, Dr. Malloy prescribed one

week of physical therapy for “LBP” (low back pain).  The only clinical finding in Dr.

Malloy’s reports shows “mild lumbar paraspinal tender” on August 19, 2009.

The physical therapist recorded more detail of the claimant’s injuries than Dr.

Malloy.  She listed, “constant throbbing pain R side is the worst.  Every now and

then R foot/hand goes numb.”  She also noted, “severe tenderness to palpation in

R lumbar paraspinals.
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A follow-up report with Dr. Malloy on September 3, 2009, shows “not much

change in pain.”  Dr. Malloy’s plan was to “work harder.”  The doctor also recorded,

“mild tenderness R L2-3 (illegible) paraspinal.”

Dr. Chakales saw the claimant on December 17, 2009.  Based on x-rays, Dr.

Chakales diagnosed “some lumbar degenerative disc disease, history of spine injury

with radicular symptoms, impingement syndrome, right shoulder.”  A follow-up report

dated January 5, 2010, shows Dr. Chakales prescribed trigger point injections for

back spasm and pain.  Dr. Chakales described muscular tightness restricting the

claimant’s range of motion.  On January 20, 2010, Dr. Chakales prescribed pain

medication for intractable sciatica.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Georgia Pacific fired a twenty-three (23) year employee for not being careful

enough to avoid an accident.

The Workers’ Compensation Act is based on a no-fault system.

Workmen’s compensation is a mechanism for providing cash-wage
benefits and medical care to victims of work-connected injuries, and
for placing the cost of these injuries ultimately on the consumer,
through the medium of insurance, whose premiums are passed on in
the cost of the product.  Larson, Workmen’s Compensation (Desk
Ed.) §1, p. 1.

The right to compensation benefits depends on one simple test: Was
there a work-connected injury?

Negligence, and, for the most part, fault, are not in issue and cannot
affect the result.  Let the employer’s conduct be flawless in its
perfection, and let the employee’s be abysmal in its clumsiness,
rashness and ineptitude: if the accident arises out of and in the
course of the employment, the employee receives his award.
Reverse the positions, with a careless and stupid employer and a
wholly innocent employee: the same award issues.  Larson, supra,
§2, p. 5.

Workers compensation is a hybrid of tort law and social insurance.

Like tort law, but unlike social insurance, its operative mechanism is
unilateral employer liability, with no contribution by the employee or
the state; like social insurance, but unlike tort, the right to benefits and
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amount of benefits are based largely on a social theory of providing
support and preventing destitution, rather than settling accounts
between two individuals according to their personal deserts or blame.
Larson, supra, §1, p. 2.

Injured employees who are not compensated by workers’ compensation must

rely on other social programs such as food stamps, Medicaid, Social Security

Disability, unemployment benefits, or bankruptcy to avoid destitution.

The Arkansas Legislature has specifically stated the purpose of the Workers’

Compensation Act is to pay claims in a timely manner and return the injured

employee to the workplace, Ark. Code Ann. §11-9-101.  If the employer fails to do

so, an injured employee may request compensation pursuant to A.C.A. §11-9-

505(a) up to one year.

In the case at bar, I find Dr. Malloy’s treatment inadequate.  Pursuant to Ark.

Code Ann. §11-9-508, the employer must provide an injured employee medical

treatment.  The claimant’s symptoms have not been fully investigated.

The CT scans of the chest, pelvis, abdomen, and neck were normal but there

has been no diagnostic testing of the back or shoulder and no treatment for

hematuria.  The claimant has no medical history of a prior shoulder injury or

problems with hematuria.  While he does have a history of a neck and back injury,

that MVA occurred eleven (11) years prior to the work-related accident and did not

prevent him from working.

Dr. Chakales has diagnosed back spasms based on a clinical exam and

shoulder impingement syndrome based on x-rays.  He has recommended trigger

point injections.  I find the claimant remains symptomatic from a compensable injury

and is entitled to additional medical treatment.

With regard to indemnity benefits, the claimant testified he could work and

drew unemployment benefits without reporting his income as a plumber’s assistant.

The claimant may have to reimburse Workforce Services and pay a fine.  Based on
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this evidence, I cannot award temporary total disability benefits although the

claimant could be eligible in the future depending on Dr. Chakales’ treatment.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed among the parties on August 18, 2009, at which time
the claimant sustained a compensable injury at a
compensation rate of $550.00/$413.00.

2. The claimant has proven by a preponderance of the evidence
of record that additional medical treatment is reasonable and
necessary in connection with the compensable injury.

3. The respondents are directed to pay medical expenses within
thirty (30) days of receipt pursuant to Rule 30.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the

Findings of Fact above.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809, and Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), Burlington

Industries, et al v. Pickett, 64 Ark. App. 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire Insurance Co. v. Sauer,

358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


