
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JANICE C. TUCKER, EMPLOYEE CLAIMANT

BANK OF AMERICA CORPORATION, EMPLOYER RESPONDENT

INDEMNITY INSURANCE COMPANY OF NORTH AMERICA/
GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 23, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on July 16, 2010, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. George H. Bailey, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Eric Newkirk, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical expenses, additional temporary total disability benefits and

attorney’s fees.

At issue is whether or not the claimant was performing employment services

at the time of her injury pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

6, 2009, at which time the claimant was earning sufficient wages to be entitled to

a compensation rate of $550.00/$413.00 in the event this claim was found to be

compensable.  The claimant drew unemployment benefits totaling $5,016.00.  Some



-2-

expenses have been paid by the claimant’s group carrier, Aetna.  The claimant’s

employment was terminated June 15, 2009.

The claimant contends she injured her right upper extremity when she

tripped on a step at the entrance of the building.  She seeks payment of medical

expenses, temporary total disability benefits from May 13, 2009, to a date yet to be

determined, and attorney’s fees.  The claimant contends the respondents are not

entitled to an offset against unemployment benefits since the claimant was

disqualified and must return the money.  The respondents should be required to

pay temporary total disability benefits with a lien from Workforce Services.

The respondents contend this case is barred by the employment services

and going and coming doctrines.  Alternatively, in the event of an award, the

respondents seek an offset against benefits paid by third parties.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript along with the claimant’s deposition (taken May 27, 2010) incorporated

by reference.

The following witnesses testified at the hearing: the claimant and Daryl

Wiltshire, senior vice-president.  Both witnesses were very personable.  The

claimant became emotionally distraught discussing her termination.  She was

wearing a brace on her wrist.

The claimant, age 44 (D.O.B. December 18, 1965), has worked for the

respondent-employer for the past seven years.  She was promoted from teller to

teller manager, assistant manager and branch manager, a post she held for one

year and three months prior to her termination, (Tr. p. 6, 83) (Depo. p. 15-37).  

The claimant worked downtown in a multi-storied office building where the

bank leases several floors, (Tr. p. 89-90).  She parked in a parking deck adjacent
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to the office building and entered the building with a key card.  She walked up stairs

in a common area before reaching the bank.  It was in this common area that the

claimant slipped and fell, striking her right knee and breaking her right wrist against

the stairs  (Tr. p. 18-24, 69-71) (Depo. p. 37-39, 41-42).

The claimant, who is right hand dominate, required surgery for her right wrist

with hardware (plate and screws) and a plaster cast she wore for two weeks.  She

returned to work the week after surgery at light duty (see Dr. Wirges’ report of June

19, 2009) but  found  it  difficult  to perform her job without assistance from co-

workers (Tr. p. 24-31) (Depo. pp. 69-70, 80-83).  She was also taking medication,

Lortab, Neurontin and Lyrica, which affected her memory and judgment, (Tr. p. 30,

82-83, 86-87), (Depo. p. 52-53).

While at work, the claimant’s son called to tell her he had bounced some

checks in an account held jointly with the claimant.  The claimant had just been on

the phone with an attorney waiving over-draft charges for a deceased client.  She

was still in this computer screen, allowing waiver of charges, when she reviewed

her son’s account.

Several days later, she learned that her son’s overdraft fees had been

waived under her security code number which is a violation of company policy.  She

speculated that this mistake was the result of the particular computer screen (refund

request tool) she was using, the effects of her medication, or the fault of co-workers

who were using her security code while she was on light duty.  A few days later, the

claimant was fired (Tr. p. 31-43, 83, 97-103) (Depo. p. 61-73, 83-84).

The Security Officer, Nancy Hollis, told the claimant to apply for

unemployment insurance which she did the very next day.  Although the claimant

had been fired, was still under light duty restrictions, taking therapy three times a

week, and was wearing a wrist brace, Workforce Services told her she could still
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be a greeter at Wal-Mart and signed her up for unemployment benefits ($411.00

per week from June 20 to August 29, 2009, for a total of $5,016.00).  Thereafter,

she was ordered to refund the money and her case is presently on appeal (Tr. p.

43-47, 52-53, 73-74, 78-82) (Depo. p. 69-73).

The claimant developed hypersensitivity in the area of her surgical scar, (see

Dr. Wirges’ report of July 17, 2009).  She also developed pain in her neck and

shoulder.  Dr. Wirges suspected reflex sympathetic dystrophy and sent her to Dr.

Angela Lovett who concurred.  Dr. Lovett, a pain management specialist,

recommended therapy three times per week and stellate ganglion blocks which the

respondents controverted in September, (see Dr. Wirges’ letter of September 2,

2009).  After Dr. Lovett closed her practice, the claimant came under the care of Dr.

Annette Meadors.  The claimant used her group insurance, Aetna, to continue her

medical  treatment  after  the  carrier  controverted her claim in September (Tr. p.

49-56) (Depo. p. 45-61).

EMPLOYMENT SERVICES

The claimant felt her job duties began with a security check of the building

before she even parked the car.  She explained that she learned the security

protocol at orientation where she watched a safety video and was given a safety

manual in addition to the personnel manual.  Neither the video or safety manual

were introduced into evidence.  The claimant’s supervisor, Mr. Wiltshire, disputed

this testimony, explaining that the claimant’s customer service duties were confined

to inside the bank.  The claimant’s job description was not introduced into evidence.

(Tr. p. 7-18, 56-69, 71-73, 84-85, 90-96) (Depo. p. 1-9, 20, 22-23, 26-27, 32-34, 39-

41, 79-80)

The claimant testified there was a designated two person team that opened

the bank for business and turned off two alarms.  However, the claimant usually
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arrived at work prior to the opening team and performed the same duties with the

exception of turning off the second alarm.

On Saturday, May 9, 2009, the claimant arrived even earlier than usual

because she mistakenly thought there was a meeting that morning.  She circled the

building and the drive-through looking for signs of tampering, maintenance

problems, or strangers lurking about.  The bank paid for employee parking in the

deck and the claimant used her key card to enter the deck.  She varied her parking

spot every day to avoid a pattern that thieves could exploit.  She pinned on her

name tag and walked to the entrance where she would again need a key card.  It

had been raining and water collected between the parking deck and the office

building.  The steps have a slick finish and there were no door mats to wipe her

shoes.  On an earlier occasion, she had complained about a lack of mats and

warning signs to no avail.  She slipped and fell, breaking her wrist.

Mr. Wiltshire testified the bank does not own the parking spaces or the

common areas of the building.  These areas are open to the public.  Other tenants

in the building also use key cards for access.  The claimant’s job duties do not

include security checks.  She is a customer service representative whose job duties

are inside the bank.  However, managers are told to check the drive-through area

outside the bank several times throughout the day for any maintenance issues.

The claimant was terminated for a violation of company policy.

Documentation of this policy was submitted into evidence.  While managers do

have the authority to waive fees based on their discretion, they are specifically

prohibited from working on their accounts or the accounts of their immediate family.

To waive fees in those accounts, employees are supposed to call an “associated

banking system” outside the office and ask for help.  Co-workers in the same office

are not permitted to waive fees for each other.
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Mr. Wiltshire testified the claimant was a well-respected employee and when

the discrepancy was first discovered, he assumed it was a mistake.  After the

computer transactions were investigated, it was determined that the waiver of fees

was intentional and the claimant’s employment was terminated.  According to the

claimant’s security code number, there was a three minute gap between the time

she finished waiving the fees on the deceased client’s account and the time she

accessed her son’s account.  She should have reviewed the account on a different

screen rather than the screen that waived fees.  There were 18 separate

transactions waiving a total of $630.00 in fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents initially paid this claim but have now controverted it

contending the claimant was not performing employment services at the time of the

accident.

A “compensable injury” is defined as an accidental injury... arising out of and

in the course of employment. . . .”  Ark. Code Ann. §11-9-102.  A compensable

injury does not include an “injury which was inflicted upon the employee at a time

when employment services were not being performed. . . .”  Ark. Code Ann. 11-9-

102(4)(B)(iii).  An employee is performing “employment services” when he or she

“is doing something that is generally required by his or her employer.”  White v.

Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The test for

determining whether the employee was performing employment services at the time

of the injury is “whether the injury occurred within the time and space boundaries

of the employment, when the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or indirectly.”  Pifer v. Single Source

Transp., 347 Ark. 851, 69 S.W.3d 1 (2002) or advancing the employer’s interest
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directly or indirectly.”  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1

(2002).

At the time of the accident, the claimant was in a common area of the

building, on her way to the employer’s offices.  She was not performing employment

services at the time of the accident.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 6, 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $550.00/$413.00 in the event this claim was found to be
compensable.  The claimant drew unemployment benefits
totaling $5,016.00.  Some expenses have been paid by the
claimant’s group carrier, Aetna.  The claimant’s employment
was terminated June 15, 2009.

2. The claimant has failed to prove a compensable injury as she
was not performing employment services at the time of the
accident.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


