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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. § 11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 28, 2009, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $550.00/$413.00 in the event this claim is found

to be compensable.  United Healthcare has paid some medical expenses.
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The claimant contends he injured his right hand because of defective

equipment at work.  He seeks payment of medical expenses and temporary total

disability benefits from December 1, 2009, to a date yet to be determined.

The respondents contend this claim is barred as the claimant tested positive

for THC immediately following the accident.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant; Mike Cain,

who is in charge of electrical maintenance; Shawn Meeks, supervisor; Robert

Odum, human resource manager; and Bradley Cann, production manager.

The claimant, age 53 (D.O.B. August 3, 1957), has a high school education.

He has worked for the respondent-employer since 1975 manufacturing toilet paper.

The claimant is right hand dominate.  His health history includes a bad back, a

work-related amputated right index finger, sometime in the 1980's, (Tr. p. 16-17, 43-

44) and an August 28, 2004, left hand injury paid by homeowner’s insurance.  The

claimant has a criminal drug history (Tr. p. 40-41).

The claimant’s job duties involved operation of a twist and tuck winder which

embosses and perforates toilet paper.  The respondent-employer’s “Job Safety

Analysis” (JSA) report lists the hazards of this machine as, “nip/pinch points, cuts,

falls.”  The report has several warnings about keeping hands and fingers away from

the machine (see 2a3, 5a1, 10a4, 13a1, 24c1).  The claimant acknowledged he was

aware of the safety rules (Tr. p. 34-35).

The claimant testified other employees had sustained hand injuries on

equipment at the plant and the “jog” or speed of the machines had been slowed (to

15) in response to these accidents.  In fact, a safety meeting was called on the day
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of the accident.  However, the claimant’s machine had not been adjusted (remaining

at 31) and lacked a guard to prevent him from injuring himself.  The claimant had

been having trouble with the machine prior to the accident, (Tr. p. 11-16, 118-121).

On Saturday, November 28, 2009, the claimant caught his right hand in the

machine sustaining a crush injury (Tr. p. 15-19, 31-33, 44-45).  Mike Cain extricated

the claimant’s hand and called the emergency medical team.  Mr. Cain testified the

machine should have been equipped with two buttons to depress to prevent the

operator from getting either hand caught in the machine.

The claimant testified he repeatedly asked to go to the emergency room but

the medical team gave him some Aleve and sent him home, after a drug test.  He

returned to the office on Sunday for an eight hour safety meeting.  On Monday he

returned to work but Wynette Hughes with human resources sent him home after

two hours on the job pending the drug test results (Tr. p. 22-23).

The claimant testified he smoked marijuana on Thanksgiving day but was not

impaired on the day of the accident, (Tr. p. 20-21, 45-46, 118).  The claimant also

testified he used Vicodin for his back (Tr. p. 38-39, 46-47).  He was encouraged to

resign (Tr. p. 25-26, 88-89).

Supervisor Shawn Meeks testified that the claimant declined to go to the

hospital.  The claimant’s machine operated faster than the target speed due to

maintenance issues.  The JSA for this machine was last revised in October 2007

prior to the claimant’s accident.  If employees do not comply with safety instructions

they can be suspended or terminated.  It was explained that one of the hazards of

this machine were “pinch points” or areas of the machine that could pinch or grab

a body part.  In response to the claimant’s accident, the respondent-employer has

now installed dual switches on all machines.
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Robert Odum testified that after the accident the claimant was taken to the

safety department.  He doesn’t recall the claimant asking for medical treatment but

he does remember the claimant’s speech was slurred and he looked sleepy.  Mr.

Odum administered a drug test which was positive for a very small amount (1 ng/ml)

of marijuana.  The confirmation level is 0.5 ng/ml.  However, on the Department of

Transportation (DOT) test, there is a cutoff of 50 on the screening test and 15 on

the confirmation test (Tr. p. 81-83).

Bradley Cann testified there had been two hand injuries in 2009 and two

injuries in 2008 out of 260 people.  Mr. Cann testified that after the accident the

claimant did not ask for medical treatment and the employer did not offer any

treatment.  Mr. Cann also testified about the company’s safety efforts.

MEDICAL EVIDENCE

On December 11, 2009, thirteen days after the injury, the claimant went to

the Ashley County Medical Center for a swollen right hand.  X-rays on the same

date revealed fractures of the 2nd and 3rd fingers.  He came under the care of Dr.

Dwayne Daniels who performed surgery (open reduction and internal fixation) on

December 23, 2009.  The claimant was financially unable to pursue follow-up

treatment (physical therapy).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On Saturday, November 28, 2009, the claimant caught his right hand in a

machine, sustaining a crush injury.  He admitted that he smoked marijuana on

Thanksgiving, Thursday, November 26, 2009, but was not impaired at the time of

the accident.  The claimant feels his injury was caused by the lack of safety features

on the equipment at work.

In pertinent part, Ark. Code Ann. § 11-9-102 provides:
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(1) Any amount of an intoxicating or illegal substance invokes the
presumption that the injury or accident was substantially
occasioned by the use of the intoxicant or illegal substance.

(2) Whether a rebuttable presumption is overcome by the
evidence is a question of fact for the Commission to
determine.

(3) The phrase, "substantially occasioned by" requires that there
be a direct causal link between the use of an intoxicant or
illegal substance and the injury.

In pertinent part, Commission Rule 36, A Voluntary Program for a Drug Free

Workplace, provides:

Presence of drugs or alcohol means levels of drug, alcohol, or
metabolites in the body at or above the cutoff levels established by
the Department of Transportation (DOT) as published in 49 CFR Part
40 and elsewhere.

The claimant’s drug test was well below the DOT levels for impairment.

Given the small amount of drugs in the claimant’s system, I find that it is

improbable that he was impaired by an illegal substance on the day of the injury.

If the safety features had been installed on the machine, the accident could not

have happened.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on November 28, 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $550.00/$413.00 in the event this claim is found to be
compensable.  United Healthcare has paid some medical
expenses.

2. I find the claimant has rebutted the presumption that he was
impaired on the date of injury.  His injury was substantially
occasioned by the lack of safety features on the machine he
was operating.

3. The respondents are directed to pay the claimant’s medical
expenses within thirty days of receipt pursuant to Rule 30.

4. The claimant is entitled to temporary total disability benefits
from the day after his injury to the date of his resignation.
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5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. § 11-9-715, § 11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. § 11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


