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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 15, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issue to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Dana D. Totty, the claimant, and John Sanford, coupled with 

documents and the transcript of the prior April 3, 2009, hearing before the Arkansas Workers’

Compensation Commission comprise the record in this claim.
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DISCUSSION

Dana D. Totty, the claimant, with a date of birth of September 28, 1961, commenced her 

employment with respondent-employer on August 23, 2003, as the office manager, and continued

in the employment of same for approximately three and one-half (3 ½ ) years.  The claimant last

worked for respondent-employer on March 29, 2007.  The claimant sustained bilateral carpal

tunnel syndrome as a result of cumulative trauma, which was accepted by respondents as

compensable by respondents.  A prior hearing was conducted on the claimant’s entitlement to

additional medical and temporary total disability benefits on April 3, 2009.  As a result of the

afore, the claimant was awarded additional medical benefits in a June 10, 2009, ruling.  

The claimant now asserts that because respondent-employer without reasonable cause

refused to return her work where suitable employment is available within her physical limitation

she is entitled to additional workers’ compensation pursuant to Ark. Code Ann. §11-9-505 (a). 

Respondents take the position that the claimant is not entitled to the afore benefits.

The claimant testified regarding her specific job duties as the office manager for

respondent-employer:

I did all general office duties.  I did the insurance for the 
patients, a lot of data entry there at the office, phone calls, treatment 
plans for the patients.  I did not work in the back as a dental assistant.
My work consisted of up from only. (T. 8).

Claimant acknowledged that her job duties entailed hand intensive activities.   The claimant

testified that she underwent surgery in connection with the diagnosed carpal tunnel syndrome, and

was released to return to work in July 2007.  The claimant’s testimony reflects, regarding her

actions following the July 2007, release:



3

I contacted his office [Dr. Sanford] and asked the lady there
at the office to relay a message because he was not in the office at the
time. (T. 9).

Claimant relayed that the message that she left with Dr. Sanford’s office personnel was that she

would like her job back. 

The claimant testified that she did not hear from Dr. Sanford regarding the message she

left.  The testimony of the claimant reflects that the only contact she has had from Dr. Sanford has

been by mail.  The claimant asserts that at the time of the July 2007, release there was work

available at Dr. Sanford’s office, which was secretarial work.  Regarding her ability to physically

perform the job duties entailed in secretarial work in light of her cumulative trauma injury,

claimant maintains that she could have done “light duty”. (T. 10).

The testimony of the claimant reflects that at the time that she was office manager for

respondent-employer there was a total of seven individuals employed.  The claimant testified that

she was the office manager; that she had an office assistant, Sharon Kanok, who was up front; a

dental hygienist; and a hygienist helper assistant.  Claimant asserts that at the time she present for

work in July 2007, to her knowledge her position as office manager had not been filled.  The

claimant offered:

I don’t know that it’s ever been filled.  I know there are two
girls working there in the office, but I can’t say if one of then has the
title of office manager, no, sir, I do not know that. (T. 12).

The claimant testified that one of the above-mentioned employees began working there at the end 

of July 2007, after she had notified Dr. Sanford via mail of her availability for work.  

Claimant asserts that she sent Dr. Sanford a letter requesting her job back.  The testimony

of the claimant reflects that she did receive correspondence from Dr. Sanford in response to her
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letter.  Regarding the substance of the letter from Dr. Sanford, claimant’s testimony reflects:

No, sir, he didn’t say that he didn’t have work available.
He just said that it wasn’t in the best interest of both of us, the he
did not think it would be good idea for me to return to work there 
because I was so discontented. (T. 13).

Claimant denies that she was discontented with her position and maintains that she loved her job. 

Claimant acknowledged that she was discontented with the “personal treatment” “we received

from Dr. Sanford”.  Claimant asserts, however, that she could have returned to the workplace and

perform her job even with the afore.  

During cross examination, claimant acknowledged that by the time she was released to

light/limited duty work in July 2007, she had already received a June 2, 2007, letter from Dr.

Sanford which relayed that for a variety of reasons he had declined to continue the employment

relationship.  Claimant concedes that as of June 2007 she already knew that her employment with

respondent-employer had been terminated.  Nevertheless she opted to go back and see if it would

be possible to get her job back.

The elaborated on her employment duties as office manager for respondent-employer:

I was in charge of overseeing that all paperwork was done, the
reports were done on a daily basis, insurance claims, collections, payroll,
just general office duties. (T. 15).

The claimant acknowledged that her job responsibilities/duties also included paying utilities bill of

the business.  

The claimant underwent ulnar and carpal tunnel procedures on the same day, March 30,

2007.   The claimant received temporary total disability benefits following the afore from March

30, 2007 through July 1, 2007.  The claimant was later paid permanent partial disability benefits
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to correspond with her permanent impairment rating.  Claimant later received unemployment

compensation benefits, in the amount of $252.00, per week after federal taxes, commencing in

late  2007.  Claimant acknowledged that she received unemployment compensation benefits

through August 2009, and that with the recently received extension, will have been without them

for three (3) months.  The claimant did receive unemployment compensation during the first two

to three months of 2008. 

The testimony of the claimant reflects that at the time of her limited duty release July

2007, she was still in pain with numbness in her arm, pain and weakness in her hand and she had

problems grasping.  The claimant testified that her job duties as office manager with respondent-

employer involved typing, which she acknowledges she would not have been able to take back up

“not without difficulty”.  Claimant concedes that data entry was an important part of her job

duties with respondent-employer.  Claimant’s testimony reflects that sometimes her work day

would contain quite a bit of typing, though not every day.  Regarding her ability to return doing

the duties of the office manager job for respondent-employer at the time of her light/limited duty

release of July 1, 2007, claimant testified:

Not to that extent, no.   But the other girl there could have done
it, also.  She did - - I was training her to do it, also. (T. 19-20).

The testimony of the claimant reflects that the paying of the utility bills for respondent-

employer was something that she normally did.  Claimant concedes that there was a time when the

light bill did not get paid and a notice of non-payment was received.  Claimant attributed the afore

to respondent-employer:

Dr. Sanford would come to me and tell me on specific days not
to pay the bills until he said so, and then he would come to me at a later
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date and tell me to pay them, and they would be late. (T. 20).

Claimant maintains the late payment of bills of respondent-employer was pursuant to the direction

of Dr. Sanford.  Claimant acknowledged that the afore was not the case every time, but most of

the times.

The claimant was questioned regarding a specific patient, Cathy Gibson, of respondent-

employer, and initially responded that while the name sounded familiar she could not be sure. 

When questioned further about taking two (2) checks from the afore patient, one for $400.00, and

one for $412.00, for services rendered by Dr. Sanford to the patient, and not depositing the check

in the bank, claimant responded:

They were supposed to be post-dated checks from a patient, yes,
sir.

That she had post-dated them days in advance to deposit on certain
dates.  (T. 21).

Claimant acknowledged receiving the check.  The testimony of the claimant reflects that accepting

the post-dated checks was with the permission of Dr. Sanford:

Yes, sir.  We had just had a discussion on accepting post-dated
checks.

We were talking about payments and large treatment plans for
patients, and he said - - we had asked about taking post-dated checks,
because some of the patient had asked us about it.  At the time, we did 
not do that.  And Dr. Sanford said that we probably should start doning
that. (T. 21-22).

Claimant testified that if Dr. Sanford ever said anything about not extending credit to a specific

patient, she does not recall.  Claimant testified that she is not aware whether the above referenced

checks were ever deposited because Dr. Sanford took them.  
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The testimony of the claimant reflects that when Dr. Sanford came to her and asked about

the post-dated checks, she explained why she took them and why they had not been deposited. (T.

22).  Claimant testified that the post-dated checks were dated “a few days” out.  Claimant

continued regarding the above patient and the post-dated checks:

That’s what it was supposed to be.  That was the agreement that
was made by the lady. (T. 23).  

Claimant denies holding the checks for a considerable period of time, noting that they were placed

in our money box.  The claimant examined two (2) checks that were presented to her and noted

the dates to be “5/7/06 and 10/10/06".  Claimant denies that she agreed to hold the checks, which

were dated five (5) months apart for the stated periods, noting that she did not “write those dates

on that check”.  The testimony of the claimant reflects that at the time she received the checks

there were no dates on them.  Claimant continued:

The lady that gave me the checks, I don’t know her personally, 
but I remember the checks, yes.  

They were undated. (T. 24).

In terms of the arrangement for putting the dates on the checks, claimant testified:

Because I had to talk to Dr. Sanford about that.  It was not specific
because we had just discussed taking post-dated checks.  (T. 24).

The testimony of the claimant reflects that since Dr. Sanford took the checks out of the cash box, 

she does not know how long they remained in there.  Claimant acknowledged that as office

manager she was supposed to keep up with such transactions.  

In subsequent questioning the claimant acknowledged that she accepted the post-dated

checks before clearing it with Dr. Sanford.  The testimony of the claimant reflects that the afore
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was after an earlier discussion about the office accepting post-dated checks.  The testimony of the

claimant reflects, regarding the discussion when Dr. Sanford bought the post-dated checks to her:

No.  He asked me what they were for, and I explained to him what
they were for.  Because we had - - we had just had a meeting on having - -
on taking the post-dated checks.  (T. 25-26). 

The testimony of the claimant reflects that while during a prior meeting Dr. Sanford had relayed 

that post-dated checks would be accepted:

But we didn’t get specific on the dates so I didn’t know how we 
were supposed to do this.  With Dr. Sanford, a lot of things changed on
a regular basis.  So I did not know if - - it wasn’t my office, it wasn’t my
job, my business, to make those changes in this office.  And he would 
come, just like with the bill situation, don’t pay these until I tell you to.
And I would say okay and - - (T. 26).

Claimant concedes that when Dr. Sanford asked her about the specific checks, he expressed

displeasure, “that he didn’t want to take post-dated checks”. (T. 27).  

The testimony of the claimant reflects that Dr. Sanford asked her about collecting the

checks and that she attempted to do so.  Claimant acknowledged that the author of the checks

worked nearby.  Claimant testified that she was unable to collect the checks because “the lady

wouldn’t pay”. (T. 27).  Claimant denies that she was directed not to accept checks  from or

extent credit to the patient in question by Dr. Sanford prior to time she accepted the checks.

The testimony of the claimant reflects that as office manager for respondent-employer she 

made out payroll from week to week, and sometimes would issue checks.  Claimant denies

increasing the hourly rate of Ms. Sharon Kanok from $10.00 to $12.00, before she [claimant] left

to have her work-related surgery.  Claimant denies that Dr. Sanford ever came to her and asked

about the increase in pay of Ms. Kanok.
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The claimant acknowledged that a part of her job duties as office manager entailed sending

in dental claim forms for precertification/preauthorization and bills.  Claimant acknowledged that

as office manager she was ultimately in charge of the afore functions:

Yes, I was.  Not - - not - - in Dr. Sanford’s office, I wore that 
hat but I did not get - - I don’t know what word I’m looking for.  I 
wore the hat of office manager, but I did not have the authority to do 
anything like that, anything that pertained to major changes or funding
or major repairs.  Anything like that had to go through him first, not
me. (T. 29).

Claimant concedes that she at least over saw the submissions of claims, and assured that once 

process seeing that they were recorded properly in the books, which was function she shared with 

Ms. Kanok.  As to whether she was ever tardy getting claims submitted or obtaining

precertifications, claimant testified that they were submitted every day.   Claimant’s testimony

reflects that no only would she submit the required documents daily, she followup to see that they

were processed on the other end.  

Claimant acknowledged having a discussion with Dr. Sanford regarding her vacation time. 

Regarding any problem bought to her attention regarding her handling of vacation and sick time,

claimant testified:

The only problem that was bought to my attention was in 
September of 2006 when Dr. Sanford came to me and told me I 
had to pay him back for my vacation.

Because he said I had worked for it or I’d got paid for it and
I had to pay him back.  He didn’t give me an explanation. (T. 31).

Claimant did not agree to with the afore.  Claimant testified that as part of her employment with 

respondent-employer she received three (3) days accrued sick time or personal leave time a year. 

Claimant’s testimony reflects that she discussed with Dr. Sanford that if she exhausted her sick
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time she could use or trade vacation time for it, which she did from time to time.  Claimant

testified that she is uncertain if the afore was the basis for Dr. Sanford request that she pay him

for her vacation because he never provided and explanation for the request.  

Regarding her current physical status relative to the compensable injury, claimant testified

that she has not recovered from her problems.  The testimony of the claimant reflects that she has

continued to look for work since the April 2009 hearing.  Claimant testified that she doses not feel

that she is able to go back to doing the kind of work she performed for respondent-employer,

noting that her arm has gotten worse.  The testimony of the claimant reflects that while there was

a time in 2007 when she thought that she had recovered sufficiently to be able to go back to her

job, she acknowledged that it never proved to be the case.  

The claimant testified that while she was released to light/limited duty on July 2, 2007, she

has never been released to full duty.  Claimant maintains that with the July 2, 2007, limited duty

release she thought her arm would improve over time, however it did not.  

John Sanford testified that he is a dentist in Jonesboro and that for a period of time the

claimant was the office manager of his dental clinic.  The testimony of Dr. Sanford reflects that

the claimant’s job duties included insurance coordination and paying bills.  The claimant left her

position as office manager in late March 2007, to undergo surgery relative to her compensable

injury.  

The claimant last worked for respondent-employer on March 28, 2007, and underwent

surgery on March 30, 2007.  Dr. Sanford acknowledged that on June 2, 2007, he wrote a letter to

the claimant informing her that he had decided to terminate the employment relationship.  Dr.

Sanford asserted that the termination of the claimant’s employment was based on a “variety of
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reasons predating” the claimant’s March 30, 2007, surgery.  In elaborating on the afore reasons,

the testimony of Dr. Sanford reflects:

We always pay bills on time.  I have a dental supply dealer named
Henry Shine and they were paid at various times, like the middle and end
of the month.  The city water light bill was due and payable at a certain 
time of the month, like, you know, the first through the tenth or whatever,
and we always had a routine to follow.  I never did come in to tell her not
to pay bills.  They were always due a certain time and that was a specified
time for when I hired her. (T. 39).

Dr. Sanford testified that it was the responsibility of the claimant as office manager to pay the 

bills.  Dr. Sanford maintains that on more that one occasion he received information regarding the

arrears utility bills.  Dr. Sanford testified:

Yes.  I have a notice of that here in the file and it said that they
were about to shut my power off. (T. 39).

While the afore did not occur, Dr. Sanford’s testimony reflects:

No, it didn’t.  But, you know, it - - I had to go up one time and 
specific - - that specifically I remember that I had to go up there and slip
a check through the pay window to get my power to stay on for, you know,
the next day. (T. 39).

Dr. Sanford maintains that he never directed the claimant to not pay a bill:

Not to hold any bills, no.  I mean, you know, not to hold any bills.
They were supposed to be paid on time and I’ve always done that.  I’ve 
never been knowingly or, you know, willfully in arrears of paying bills
any - - to anybody.  And, you know, my supply company or the power 
and light bill or whatever it might be, we paid those all at a specified time
each month.  They didn’t vary, wasn’t supposed to vary.  I mean, that’s 
the way you run an office, I presume, is to have your bills set up to be 
paid at a specified time, and that - - that routine should be followed. (T. 40).

Dr. Sanford testified that he has had his dental office for well over fifty (50) years, and that the 

above has been his policy throughout.
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Dr. Sanford also provided testimony regarding his inquiry to the claimant regarding the 

increase in the hourly wager rate of an employee named Sharon Kanok:

Well, Sharon - - I didn’t know about it until Sharon came back and
told me - - the other secretary of mine that - - that she didn’t know about 
the raise that she’d gotten on her paycheck because the voucher says the
hourly wage.  And she had been raised from 10 to $12 an hour on her
voucher, and I said, well, you know, how did that happen?  And, of course,
Dana makes out the checks and signs them.  By that time, you know, I was
letting her sign checks and she made out the payroll just like she should 
have at that point in time, and I said - - she said, you didn’t say anything to
me about a raise, and I said, well, I didn’t give you one.  And she said, 
well, I got one.  And so I don’t know - - I had - - I ran to Dana and said, 
what’s going on because why did you make out a $10 raise?  and she said,
well, she didn’t really comment, I can’t remember exactly what her words
were but I made her go back and reduce her salary for the next month to 
$10 an hour.  And I said don’t ever do that again because I’m the one that
gives raises around here, not the office manager, but the boss, you know,
and so, naturally, I took offense to that. 

But let me make another comment.  If I hadn’t have done that, it
would have certainly not been changed back to $10 an hour.  She made out
the check next month for $10 an hour like I directed her to. (T. 40-42).

Dr. Sanford testified that his recollection that the unauthorized raise occurred on March 1, 2007. 

(T. 42).

The testimony of Dr. Sanford reflects regarding the post-dated checks that the claimant 

accepted:

I just was looking through the cash - - the cash drawer one day.  
I hardly ever do.  I look in the case drawer, but I don’t pull up the - - the
panel there that has the bottom - - covers the bottom, and in the bottom 
were some stamps and these two checks, and some paper clips and so on 
and so forth.  And I found these two checks.  And I had specifically given
orders not to charge this patient, this Cathy Gibson, because she had a 
bad credit report.  She had a bad credit rating that I had found out about,
and I said, I’m going to do the work for you, and I told the patient that.
I said it’s going to be cash, you know, half down when you start and half
when you finish, and I told the girls I didn’t want Cathy to be charged any
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amount , that it was supposed to be like I said.  It involved some 
extractions.  It involved a partial plate.  And I was really surprised and
dismayed to find these two checks in the bottom of the cash drawer.
That’s the same as extending this woman credit and I told them not to do
that under any circumstances.  And - - (T. 43-44).

Dr. Sanford continued regarding his actions after finding the checks:

Well, I told her [claimant] about it and she ran down to the next 
door, this girl had been borrowing our copy machine for a good while, 
and she ran down there and - - and tried to get some money our of Cathy,
she knows - - she knew that she had, well, I’d say messed up to put it 
mildly, and then she - - she came back and - - well, I’ll make a side 
comment, are you going to question this further?  I thought about right
then, it’d crossed my mind to let Dana go.  To me, that’s major - - it’s
counter to what I told the girls, not to charge this girl a dime’s worth.
(T. 44).

Dr. Sanford denied that he had previously had a conversation with his office personnel regarding

post-dated check.  Dr. Sanford specifically denied that he authorized the taking of post-dated

checks:

To my mind, they weren’t legal.  I’d heard some place that 
they weren’t collectible anyway and, you know, unless, I knew somebody
possibly that may have been - - I can’t say I’ve never taken a post-dated
check, but I don’t think it was in her [claimant’s] tenure.  It may have 
been years ago that I took post-dated checks, but maybe a friend or a 
relative or somebody like that that you have the - - that you thought would
be okay, you know, that was just - - that’s my decision to lend credit
in my office. (T. 44-45).

Dr. Sanford testified that he does not have a sick leave policy in his office, and that any 

employee not present at work does not get paid.  Dr. Sanford elaborated:

Until this good day I don’t have a sick leave dispensation for the
employees.  If they’re not there - - I give them three personal days still
and that’s what she referred to a while ago was the sick leave.  It wasn’t
really sick leave.  It was personal days after they’ve been with me a whole
year and then it’s - - well let’s see, it’s one day, personal day for the first 
year and second personal day you get when you’ve been there two years,
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and three personal days  - - no, it’s three personal day when you get
- - when you’ve been working for a year, that comes into effect.  
Just like a week’s vacation comes into effect the first year, two weeks
the second year and three weeks the third year, vacation.  That’s the
vacation time and the personal days policy.  They get a vacation plus
personal days.  I have no sick leave at all in my office, you know, there
- - I’ve had it before and they’ve abused it - - some people use it, some 
don’t, you know.  It’s just, I just don’t like sick leave.  If they’re not 
there, they don’t get paid.  And that was true when she was working 
there too with all the rest of the girls.  And they didn’t - - when they 
weren’t there, they didn’t get paid. (T. 45-46).

Dr. Sanford testified regarding the problem with the claimant’s vacation time and how it was 

being handled:

Well, the problem was that she would be sick and she still 
would pay herself, and I called her about that, talked to her, and she 
said, well, just take it off my vacation.  And that kept happening, and 
that kept happening.  And she was just eating up her vacation time with
not - - and she’d take a whole vacation.  She was getting paid for her 
sick days in effect plus vacation time.

She wasn’t reducing her income whatever.  Just take it off my
vacation, but she was using that up without - - she was taking a vacation,
too, with pay.  And so, you know, I never had had that happen, I had to
think that through.  And I thought , well, jeez, I mean, you know, she’s
getting vacation time plus - - and she said she’d take it off her vacation
but she never offered to come in and make up for that in time.  I would
have accepted her coming in Friday afternoon when we were closed
and keeping the office open.  I would have accepted her working on,
you know, on various times to make up for it in time, not money, not 
particularly money, she say I insisted on her paying, but I said before 
long, you’re going to owe me if you keep on eating up this vacation 
time because you didn’t dock yourself pay.  I mean, the whole time, 
she was - - consented mightily and didn’t back up from taking off when 
the other girls got sick.  She’d take their pay, you know.  In fact, I was
indulging her in that respect.  I didn’t fire her over that, either, you know,
I didn’t really, you know, she knew the computer well.  She did transactions
pretty well, I thought, and took care of everything at that point I was 
looking at, as much as I did check around in her duties, and I thought, 
well, it’s so hard to train people on the computer and especially my
dental program.  I just thought, well, I’ll just let it go.  And I did. (T. 46-47).
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Dr. Sanford testified that part of the claimant’s job responsibilities as office manager was 

dealing with patient accounts, collecting money, applying money, submitting claim forms, and 

submitting preauthorization form:

Absolutely.  She was the insurance coordinator.  Sharon did not
mess with that hardly at all unless somebody asked her a question that 
she’d refer to Dana or something, you know. (T. 47).

The testimony of Dr. Sanford reflects that it came to his attention that there were irregularities

with respect to various patient accounts.  Regarding the afore, Dr. Sanford testified regarding

several specific patients. (T. 48-56).  Dr. Sanford maintains that the fact that the claimant was

injured played no role in his decision to terminate her employment:

No.  Because she was doing her work when she left and I just
thought it was time.  She was gone out of the office and I thought it’d 
be I guess easier maybe.   I don’t know.  Maybe I could have picked a 
better time maybe face-to-face with her, but I didn’t. (T. 57),

During cross examination, Dr. Sanford conceded that “not on more than one occasion” he

did direct the claimant or Sharon to hold up paying the bills until he told them, noting:

If I had an occasion to do that, it might have been because I was
questioning the bill.  But you had a set routine to pay the light bills, yes. (T. 58).

The record reflects the presence of a March 20, 2007, correspondence from the District

Director of the Wage and Hour Division of the Employment Standards Administration of the U.S.

Department of Labor directed to the claimant regarding a complaint she had filed about condition

at respondent-employer, as well as a May 24, 2007, status update. (CX. #1, p. 1-2).

The June 2, 2007, employment termination letter from respondent-employer referenced

above, reflect:

For a variety of reasons predating your surgery, I have decided to let you
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go.  I do believe this is best for both of us.

Enclosed is a check for overtime pay going back through 2005, 
calculated by a third party. (It amounts to “half time” added to the 
regular amount you were already paid.)  I really had no notion that 
your overtime would be significant enough to warrant review, 
particularly since we take off Fridays at 2:00, but fair is fair.

Also a check for vacation time earned for the 1st half of this year is 
enclosed. (15 working days divided by 2).

Hope your surgery turned out well. (CX. #1 p. 3).

The record also reflects the presence of a June 12, 2007, letter from the claimant to a Little Rock

attorney. (CX. #1, p. 5-6).  Finally, the record reflects the presence of a April 30, 2008,

correspondence from the claimant to respondent-employer wherein the claimant requested her job

back. (CX #1, p. 9).  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the documentary evidence, application of the appropriate

statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, to include May 2, 2006, the relationship of employee-

employer-carrier existed among the parties when the claimant sustained  compensable cumulative

trauma injuries to both upper extremities.

3. On May 2, 2006, the claimant earned an average weekly wage of $677.09, which 

generated weekly compensation benefits of $452.00/$339.00, for temporary total/permanent

partial disability.    
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4. On March 30, 2007, the claimant underwent surgery for carpal tunnel syndrome in

her right upper extremity and ulnar nerve surgery relative to her right elbow.  On May 23, 2007,

the claimant underwent carpal tunnel release surgery on her left upper extremity.  On June 5,

2007, the claimant was released to return to work effective July 2, 2007, with no restrictions.

5. The claimant has failed to establish that suitable employment which is within her

physical limitations is available with respondent-employer.

6. Respondents shall pay all reasonably necessary medical and hospital expenses in 

connection with the treatment of the claimant’s compensable injury.

CONCLUSIONS

There is not a dispute regarding the compensability of the claimant’s May 2, 2006,

compensable cumulative trauma injury to her upper extremities.  The sole issue before the

Commission at this juncture is the claimant’s entitlement to additional indemnity workers’

compensation benefits pursuant to Ark. Code Ann. §11-9-505 (a).  Respondents deny that the

claimant is entitled to the afore benefits.

The present claim is one governed by the provisions of Act 793 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

§505 (a) Benefits.

Ark. Code Ann. §11-9-505 (a), provides in pertinent part:

(1)   Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s physical
and mental limitations, upon order of the Workers’ Compensation 
Commission, in addition to other benefits, shall be liable to pay the
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to the employee the difference between benefits received and the
average weekly wages lost during the period of refusal, for a period 
not exceeding one (1) year.

Several requirements must be met before Ark. Code Ann. § 11-9-505 (a) is applicable.  The

employee must prove by a preponderance of the evidence: that she has sustained a compensable

injury; that suitable employment within her physical limitations is available with the employer; that

the employer refused to return her to work; and that the employer’s refusal to return her to work

is without reasonable cause.  Clayton Kidd Logging Co. v. McGee, 77 Ark. App. 226, 72 S.W.3d

557 (2002).

As noted above, there is no dispute that the claimant sustained a compensable injury in the

employment of respondent-employer.  The claimant worked as office manager for respondent-

employer.  There is not a disputed regarding the hand-intensive nature of her of her routine

employment duties.  It is likewise noteworthy that the nature of the claimant’s compensable was

that of cumulative trauma.  

The claimant last worked for respondent-employer on or about March 28, 2007, and

underwent surgeries on the left and right upper extremities on March 30, 2007, and May 23,

2007, respectively.  The evidence disclosed that prior to leaving to undergo her initial surgery,

there existed a dispute between the claimant and respondent-employer regarding.  Prior to the

claimant’s July 2, 2007, release to return to work by Dr. Claiborne Moseley, respondent-employer

had terminated her employment pursuant to a June 2, 2007, correspondence.

The claimant testified that she was released to limited/restricted duty as of July 2, 2007. 

As noted above, the June 5, 2007, release of Dr. Moseley reflects that the claimant was released

to work effective July 2, 2007, with no restrictions.  Nevertheless, the claimant’s own testimony
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reflects that she could not physically perform the job duties of the office manager for respondent

employer.  The claimant identified several employment positions in place at respondent-employer

while she was the office manager.  The positions included her assistant, who performed hand

intensive job duties similar to those the claimant performed.  Claimant also identified two

additional employees that worked in the back assisting Dr. Sanford.  The claimant has failed to

prove by a preponderance of the evidence that there was suitable employment within her physical

limitations available with respondent-employer.  As a consequence of the afore, the refusal of

respondent to return the claimant was not without reasonable cause.   The claimant has failed to

establish the requirements for the application of Ark. Code Ann. §11-9-505 (a).  The claimant’s

request for the afore workers’ compensation benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


