
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F402578

WILLIE J. TIDWELL CLAIMANT

SERVICE PROFESSIONALS, INC. RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED FEBRUARY 1, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared PRO SE.

Respondents represented by the HONORABLE GAIL PONDER GAINES, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on December 16, 2009, in Little Rock,

Arkansas.  A prehearing conference was held on October 27, 2009 and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a March 5, 2004, employer-employee
relationship.

The claimant contends that he sustained a compensable injury on March 5, 2004

and is entitled to medical benefits and temporary total disability benefits from March 5,

2004 through July 2004.  The claimant specifically wants surgery on his left arm and

temporary total disability benefits associated with the surgery.

Respondents contend the claim is not compensable and that the injury is the

result of horseplay.  Respondents further assert the statute of limitations bars the claim. 
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Alternatively, respondents contend if the claim is found to be compensable, the medical

evidence holds the claimant off work for only one week.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Statute of limitations.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a March 5, 2004, employer-employee relationship.

2.  The preponderance of the evidence provides that the claim for benefits is

barred by the statute of limitations.

3.  If the statute of limitations does not bar the claim, the claimant has failed to

prove by a preponderance of the evidence that he sustained a compensable injury

supported by objective findings.

4.  The claim for benefits is respectfully denied and dismissed.
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DISCUSSION

The claimant worked for the respondent employer in 2004 where he cleaned. 

According to the claimant, he was trying out a new machine called a sweeper machine

and it was for riding.  According to the claimant, on March 5, 2004, he worked for three

or four hours using the riding sweeper and he described how he was injured.

I went up there and I worked for about three or four hours. 
The battery went down.  So I pushed it to the edge of the
ramp, a walk ramp.  And I got on it to ride it down.  I was
going down; it started getting faster; and I tried to stop it and
it wouldn’t stop.  And to keep from hitting head-on into the
wall at the end of the walk ramp I turned right, and it threw
me off.  And I hurt my left side.  (T., p. 16, lines 2-8.)

The claimant testified that he hurt his left shoulder and his ribs and his left knee.  The

claimant reported the incident to his supervisor and went to the doctor the following

morning.  Mr. Gary Gentry or Ms. Bonnie were supposed to show up but neither came

to the doctor’s office.  The doctor took x-rays and prescribed some medication. 

According to the claimant, he was taken off work for eight days and respondents

controverted his case.

The claimant had an attorney early on but the attorney withdrew.  The claimant

has not been able to find another attorney to handle his case.

The claimant did not return to work for the respondent employer but did return to

work in July 2004 at Waffle House.  He worked there two to three months and could not

do the lifting; he next went to the Iron Skillet and worked about nine months and quit. 

He next worked at Walker’s Barbecue for almost two years and his hours were cut; he

left and went to Camp Robinson Airbase in the restaurant.  The claimant testified that
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he could not do the lifting and left that employer after about four months and went next

to the Fox and Hound.  The claimant worked there about one and one-half years and

was fired.  The claimant last worked February 16, 2009.  The claimant has not sought

medical treatment on his own but did file for Social Security Disability.  He was sent to

Dr. Carol Johnson and it is the claimant’s understanding that shoulder surgery was

recommended.  The claimant wants the respondents to pay for that surgery.  

The claimant did not provide any medical evidence at the hearing relating to his

request.  He was given an additional two weeks after the hearing to present any

medical evidence in his possession to the Commission for consideration.  The claimant,

on December 23, 2009, did provide the Commission with a September 10, 2009,

physical examination report from Dr. Carol Johnson.

Respondents contend the statute of limitations bars this claim for any additional

benefits.  The date of the alleged injury was March 5, 2004, with the only medical paid

by respondents was the date of the incident.  Respondents contend the statute would

allow a claim for benefits through March 5, 2006.  A dismissal order was entered on

July 29, 2004, for failure to prosecute the claim.  No further contact was made to the

Commission by either the claimant’s attorney or the claimant until November 27, 2006,

when the claimant attempted to re-open the claim.

ADJUDICATION

Respondents contend the claim is barred by the statute of limitations.  Ark. Code

Ann. §11-9-702 provides that the claimant has two years from the date of the injury to

file a claim and Ark. Code Ann. §11-9-702(b)(1) provides:
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In cases in which any compensation, including disability or
medical, has been paid on account of injury, a claim for
additional compensation shall be barred unless filed with the
commission within one (1) year from the date of the last
payment of compensation or two (2) years from the date of
the injury, whichever is greater.

In the present case, the claimant filed a timely claim on March 5, 2004, regarding

an injury he contends that happened on the job.  Respondents controverted the claim

after the initial medical visit and paid no further benefits.  The claimant had

representation and discovery was began.  The claimant was dismissed on July 29,

2004, for failure to prosecute.  The next contact made on behalf of the claimant was a

November 28, 2006, letter again requesting benefits.

After considering the evidence pertaining to the claim filing, the dismissal order

and the request to reopen the claim, I find the claim is barred by the statute of

limitations.  The request for benefits has been more than one year from the date of last

compensation and more than two years from the date of the injury.

Even if the claim was not barred by the statute of limitations, the claimant has

failed to present medical evidence showing objective findings of a compensable injury

sustained at work.  Ark. Code Ann. §11-9-102(4)(A) and (D) provides that there must

be an accidental injury causing physical harm to the body and must arise out of the

employment and must be established by medical evidence supported by objective

findings.  The claimant has the burden of proving, by a preponderance of the evidence,

compensability of his claim.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.;W.2d 677 (1998).  The claimant has failed to include any medical records that would
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support his claim of a compensable injury and then to prove “objective findings” relative

to that injury.

ORDER

The preponderance of the evidence provides that the claim for benefits is barred

by the statute of limitations.  If the statute of limitations does not bar the claim, the

claimant has failed to prove by a preponderance of the evidence that he sustained a

compensable injury supported by objective findings.  The claim for benefits is

respectfully denied and dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


