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Claimant was represented by Mr. Andy L. Caldwell, Attorney at Law, Little Rock,
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Respondents were represented by Mr. J. Chris Bradley, Attorney at Law, North
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on July 28, 2010, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on June 1, 2010.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about July

7, 2009, when the claimant sustained a compensable injury to his

right lower extremity.

3. The claimant earned an average weekly wage of $400.00, resulting

in an applicable temporary total disability rate of $267.00.

4. Respondents initially accepted the claim and paid medical expenses

and indemnity benefits through March 2, 2010.

5. The claimant underwent two separate partial medial meniscectomies

on August 31, 2009, and on January 5, 2010.

6. The claimant reached maximum medical improvement after his

second surgery on April 7, 2010.

7. Respondents accepted a two percent impairment rating assigned by

Dr. Tucker on April 7, 2010.  

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits.

2. Claimant’s entitlement to additional temporary total disability benefits

from March 3, 2010, until March 22, 2010.

3. Claimant’s entitlement to additional permanent partial impairment

benefits.

4. Claimant’s entitlement to § 505(a) benefits, beginning March 23,

2010.

5. Controversion and attorney’s fees.
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6. All other issues are reserved. 

The record consists of a one volume transcript of the July 28, 2010, hearing,

consisting of the testimony of Steve Thomas, David C. Bell, Harold D. Ford, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Monarch Dental Excuse Slip); Claimant’s Exhibit

No. 2 (B.E. Holmes, M.D. Disability Certificate); Respondents’ Exhibit No. 1 (Non-

medical Documentary Evidence with Index); Respondents’ Exhibit No. 2 (Medical

record of James C. Tucker, M.D). 

CONTENTIONS

The claimant contends he sustained an injury to his right lower extremity in

the course of his employment on or about July 7, 2009, at which time the claimant

was pinned between a sanitation truck and a parked vehicle.  The claimant

contends he is entitled to additional medical benefits, temporary total disability

benefits, permanent partial disability benefits, § 505(a) benefits and a controverted

attorney’s fee.

The respondents contend the claimant was released to return to work without

restriction, knew he was to do so, did not do so and is not entitled to additional

indemnity benefits in the absence of medical evidence that would not have returned

him to providing employment services to his employer.  Respondents contend that

the claimant is not entitled to any § 505(a) benefits.
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SUMMARY OF EVIDENCE

Steve Thomas is 31 years of age (d.o.b. 12/14/78).  He completed high

school.  He is currently employed by Arkansas Coin Wrap.  On July 7, 2009,

Thomas was employed by the City of North Little Rock (“City”) as a sanitation

helper.  He worked on a trash truck picking up trash in different areas of North Little

Rock.  He had worked for the City for a couple of months at the time of the accident.

He described the accident as follows:

Well, we was on Pike Avenue, and the person who was driving, her
and her husband, they were kind of into it, not verbally, but texting.
They was into it, and he got – they started texting each other.  And
during – later on that morning, you know, she – when we got back on
the back of truck on Pike Avenue, they was texting, and she was not
paying – it was a car behind me, and she wasn’t paying attention.
She was backing up too fast and texting at the same time, and she –
I was trying to correct, but – and she knocked me into a tree and a
parked car, and the sanitation truck pinned my leg between there.

 
Thomas explained that his right leg below the kneecap was pinned between

the sanitation truck and a car.  A co-worker helped extract him from the wreck and

carried him to the other side of the sidewalk.  The driver called the supervisor.

Thomas immediately sought medical treatment at Concentra.  He was subsequently

referred to Dr. Tucker.  He underwent knee surgery in August of 2009.  He

continued to have problems with strength in his calf and knee.  He underwent a

second surgery and physical therapy.  He continues to have problems with his knee

and calf muscle.  He was released by Dr. Tucker in April of 2010 with an impairment

rating.  He has not seen a doctor since his release.  He wants to see another doctor

and have his leg evaluated again.  Thomas was released to go back to work on
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March 10, 2010.  Thomas testified that he was asked to return to work on or about

March 19, 2010.  He explained that he got sick before going back to work.  He

called his supervisor, David Bell.  He was told he needed a doctor’s note.  He

missed the next day but was told that he needed a second note.  He returned to

work on March 23, 2010, with his two doctor’s notes but was terminated.  His

temporary total disability benefits were stopped as of March 2, 2010.

Thomas is currently working for Arkansas Coin Wrap.  He wraps coins for

Arkansas Armored Car for all the banks around Arkansas.  He is paid $11.00 per

hour.  He is working part-time.  He worked full-time for the City making $9.80 per

hour.  He explained that he has worked up to 32 hours per week but that there were

some weeks where he did not work at all.  He explained that he did not work when

they did not have the coins.  He had applied for a job as a meter reader with the

City but was told that he was not going to be hired for that job.  Thomas testified

that the job was still advertised in the paper two weeks prior to the hearing.  He

testified that he was willing to go back and try to return to work.

On cross-examination, he testified that the sanitation truck makes a beeping

sound when it is backing up.  He also explained that there is a button for the

workers on the back of the truck to push which makes an audible sound.  He

explained that the woman in the car behind the truck was putting a shirt on.  He

testified that he didn’t have a chance to jump off the truck.

He testified that he wants to go back to Dr. Tucker for a re-evaluation and

further treatment.  He did not show up for his March 2, 2010, appointment with Dr.
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Tucker because he forgot the appointment.  He went to Dr. Tucker on March 10,

2010.  He was advised that he could return to his regular duties as a sanitation

worker.  In July of 2009, he called the City and returned to light duty.  He was

returned to full duty with the City.  He underwent his second surgery in January.

He waited on Mr. Ford to call him back to work after he was released by the doctor

because he had always called in the past.  He explained that his attorney contacted

Ford and told him that it was okay for him to talk to him.  He told Ford that he had

a stomach virus and had seen Dr. Holmes.  He got a note which he turned in on the

19th.  He also told David Bell that he was sick and was told to bring a doctor’s note.

He did not tell Bell that he needed to take off work for an interview.  He was ready,

willing, and able to try to return to work on March 10, 2010.  He agreed that he did

not feel like he could return to the same job.  He has not been denied treatment that

has been recommended by Dr. Tucker.   He was reluctant to return to the same job

because it required him to run and jump.  His current job at Arkansas Coin Wrap

does not require him to jump.  The meter reader job at the City would not require

him to run and jump.  

David Bell testified that he is the Route Supervisor at the City of North Little

Rock Sanitation.  He has been employed at the City for two years and three

months.  He assigns the drivers, laborers, and trucks to certain residential routes.

He explained that the employees are supposed to call in about 6:30 in the morning

to be assigned a route.  The employees can also call Ford, the Director of

Sanitation.  At the time, he was one of two route supervisors.  He explained that an
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employee returning from a workers’ compensation injury should call him, Ford or

Chuck Hurley, the Safety director.  Bell recalled that he was contacted by Thomas

on March 19, 2010.  Thomas told him that he had been released to return to work,

but that he had an appointment.  Bell told him to come in and that he would get him

out of there to go do what he needed to do and then he could come back to work.

The next day, Thomas called him and told him that he had a job interview.  Bell

testified that Thomas did not show up for work.

Harold Ford testified that he is the Director of the Sanitation Department for

the City of North Little Rock.  He explained that it is the employee’s responsibility

to notify the City that they have been released to return to full duty.  He explained

that in this case he became aware that Thomas had been released to work full duty

on March 10, 2010.  He contacted Thomas’ attorney and asked why had Thomas

not come to work.  He sent the letter to Mr. Andy Caldwell by courier.  He recalled

that Thomas had called him on his cell phone at lunch on March 16, 2010, and he

told Thomas that he needed to come to work because he had been released.

Caldwell responded that he could talk with Thomas.  He talked with Thomas on the

18th.  He instructed him to be at work at 7:00 a.m. on the 19th.  He next saw Thomas

on the 24th.  He gave him a copy of the letter of termination that had been sent to

his home.  Thomas brought in a Monarch Dental excuse slip for the 19th dated 1:30.

He also brought in a copy of a doctor’s statement from Dr. Holmes excusing him

from work for March 23 and 24.  He did not have an excuse for Monday, March 22.

On the 22nd, Thomas did not show or call.  
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He did not recall calling Thomas in the past about his return to work.  He

explained that normally the paperwork would be filed with the Safety office.  Ford

testified that he was aware that Bell spoke with Thomas on March 19th and March

21.  He explained that Thomas came in on the 24th to pick up his check.  He agreed

that Thomas had called on the 19th and produced a doctor’s note on the 24th.  He

also agreed that Thomas had called on the 21st and asked for the day off but that

it was not granted.  He was instructed to come in and that he could leave for his

interview around 10 a.m.  

On March 10, 2010, he agreed that there was work available for Thomas.

He also agreed that he would have been put to work on March 22nd had he shown

up for work.  He explained that there is a three day no call, no-show policy for

immediate termination.  He explained that if Thomas had been there on Friday or

Monday, he would not have been terminated.  He testified that there were several

days of no-call, no-show after Thomas had been released.  He also never showed

for work after being instructed to show up.  Thomas had doctor’s notes for March

19, March 23, and March 24.  

He testified that Section 4-011 provided that it was policy that an employee

is required to return to work upon release of a doctor.  He explained that Thomas

was still under his one-year probation.  

On rebuttal, Thomas testified that he returned to work at 6:50 in his uniform

on the 24th prepared to work.  He explained that he wasn’t authorized to get a

check.  However, on further questioning, Thomas agreed that it was his practice to
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have someone pick up his check which included his disability payments at the City.

He also testified that he was unable to go to work on the 19th because he had to go

to the dentist at 8:00 a.m. even though his excuse reflected 1:30 p.m.  He explained

that he did not go to work on the 22nd due to his illness but did not go to the doctor

until the 23rd.  The disability certificate from Dr. Holmes reflects that Thomas was

under his care from March 23, 2010, through March 24, 2010, when he was

released to return to work.  

The medical records reflect that Dr. Tucker released the claimant back to

regular duty work at his visit on March 10, 2010.  Tucker noted that Thomas would

need to continue with his physical therapy three times a week for four weeks to

regain his strength.  On April 7, 2010, Thomas returned to Tucker for a follow-up

evaluation.  Tucker found Thomas to be at maximum medical improvement and

assigned a 2% partial impairment rating for the lower extremity in accordance with

the Fourth Edition of the AMA Guides.  

DISCUSSION

I.  PERMANENT ANATOMICAL IMPAIRMENT

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).
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Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted

the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993) published by

the American Medical Association.  See, Workers’ Compensation Laws and Rules,

Rule 099.34, for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9-704(c)(1)(B).  He must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was

the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9-102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.
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In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent

of permanent physical impairment neither a physician, any other medical expert, an

administrative law judge, nor the Commission may consider complaints of pain.

Ark. Code Ann. § 11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not

required to establish each and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is

that the medical evidence of the injury and impairment be supported by objective

findings, Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e.

findings that cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102 (16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244

S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924
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S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

The central issue in this case is whether or not the impairment rating

assigned by Dr. Tucker was made in accordance with the AMA guidelines and, if

so, whether the claimant had suffered any additional permanent disability as a

result of his injury.

Respondents present the impairment rating determined by Dr. Tucker based

on the partial medial meniscectomy.  The claimant contends that since he

underwent two surgical procedures that an impairment rating of 2% should be

assigned for each surgical procedure. 
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In this case, I find that there are objective medical findings of record which

support Tucker’s assignment of a 2% lower extremity permanent impairment.  A

review of the medical evidence introduced at the hearing reveals that the opinion

of Dr. Tucker is supported by a review of Table 64 in Section 3.2 of the Guides.

Tucker used Section 3.2i, Table 64 on page 85 of the AMA Guides, 4th Edition.  He

determined that Thomas had a rating based on the partial medial meniscectomy.

In the instant case, Tucker’s assessment of a 2% permanent impairment  based on

the injuries to the knee are supported by objective and measurable physical

findings.  Based on the credible evidence, I find that the claimant has proven that

he sustained a permanent anatomical impairment in the amount of 2%.  I find that

the compensable knee injury of July 7, 2009, was the major cause of the claimant’s

permanent anatomical impairment.  I further find that the determination of 2% lower

extremity impairment was supported by objective and measurable physical findings

not within the claimant’s voluntary control.  The evidence reflects that the claimant

was paid the 2% permanent partial disability benefits from April 7, 2010, until April

30, 2010, in the amount of $736.00.

II.  ADDITIONAL MEDICAL AND TEMPORARY TOTAL DISABILITY BENEFITS

The claimant also seeks additional medical and temporary total disability

benefits as a result of his July 7, 2009, knee injury.  However the unrefuted medical

evidence demonstrates that the claimant was released from medical treatment by

Dr. Tucker on April 7, 2010.  While the claimant seeks continued medical treatment,

the claimant has offered no evidence as to what medical treatment is needed or
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how that treatment is reasonable or necessary or the result of the alleged injury on

July 7, 2009.  In questioning, the claimant agreed that there has been no medical

treatment recommended by Tucker or any other physician that the City has denied

or controverted.  Therefore I find that the preponderance of the evidence

demonstrates that this issue of additional medical treatment is not ripe for a

determination at this time.  

The evidence further demonstrates that the claimant was paid temporary

total disability benefits from his date of injury through March 2, 2010.  He contends

that he is entitled to additional temporary total disability benefits from March 3,

2010, until March 22, 2010, the date of his termination.  He further contends that

he is entitled to § 505 (a) benefits subsequent to his date of termination.

In the instant case, the respondents paid all of the claimant’s medical

benefits, temporary total disability benefits, permanent partial disability benefits,

and provided him with light duty and regular employment until he was terminated

on March 22, 2010.   A claimant who suffers a scheduled injury is entitled to

temporary total benefits during his healing period or until he returns to work.  Ark.

Code Ann. § 11-9-521 (a) (Repl. 2002); Wheeler Constr. Co.  v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).   In the instant case, I find that the preponderance of

the evidence demonstrates that the claimant is entitled to additional temporary total
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disability benefits from March 3, 2010, until the date of his termination on March 22,

2010, based on violation of personnel policies.

The claimant also asserts the right to benefits pursuant to Ark. Code Ann. §

11-9-505(a).  Subsection (a) provides:

(a)(1) Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall be
liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.

In the instant case, the claimant was released to return to work on March 10,

2010.  He did not return to work until he was called by his supervisor on March 18,

2010.  Even after the call by his supervisor, the claimant did not attempt to return

to work until March 24, 2010.  The evidence demonstrates that the claimant was

terminated on March 22, 2010, for violation of personnel policies.  Although the

claimant contends that he  was unable to return to work due to a dental appointment

and other illness of which he informed his supervisor, the credible evidence

demonstrates that he did not follow the instructions of his supervisor to report to

work prior to his dental appointment or explain his failure to report for duty on March

21, 2010.  Therefore, I find that based on the preponderance of the evidence that

the claimant has failed to prove that he is entitled to benefits pursuant to Ark. Code

Ann. § 11-9-505(a).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about July

7, 2009, when the claimant sustained a compensable injury to his

right lower extremity.

3. The claimant earned an average weekly wage of $400.00, resulting

in an applicable temporary total disability rate of $267.00.

4. Respondents initially accepted the claim and paid medical expenses

and indemnity benefits through March 2, 2010.

5. The claimant underwent two separate partial medial meniscectomies

on August 31, 2009, and on January 5, 2010.

6. The claimant reached maximum medical improvement after his

second surgery on April 7, 2010. 

7. Respondents accepted a two percent impairment rating assigned by

Dr. Tucker on April 7, 2010.  

8. The claimant has failed to prove that he is entitled to additional

medical benefits at this time.

9. The claimant has proven that he is entitled to additional temporary

total disability benefits from March 3, 2010, until March 22, 2010.

10. The claimant has failed to prove that he is entitled to additional

permanent partial impairment benefits and § 505(a) benefits.
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11. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

___________________________
HONORABLE BARBARA WEBB
Administrative Law Judge

  


