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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On September 14, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

In addition to the stipulations reflected in the Pre-hearing Order, the parties further

stipulated that the claimant earned an average weekly wage of $985.00; that employees of
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respondent have to be clocked in and be at the ConEx at 6:30 a.m.; that the claimant clocked in at

6:19 a.m. on the morning on December 5, 2008; that the claimant did not begin losing time from

work until February 18, 2009, and that the claimant reached maximum medical improvement on

July 28, 2009.

The testimony of Gene Thomas, Shelby Irwin, Dustin Dewayne Lucas, and James

Carlock, coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Gene Thomas, the claimant, with a date of birth of June 15, 1969, has a twelfth (12th )

grade education.  The claimant commenced his employment with respondents on April 24, 2008. 

Since the age of eighteen (18), the claimant’s employment history has consisted of mechanical

work.  Claimant provided testimony regarding his past ten (10) year employment history:

I worked for Casey Industrial, McClusky and Company - that’s
just the same as Zachry, I worked for Zachry, I’ve work for Roller Danies,
who’s also a construction company; I worked for Bender and Bender 
through B & B Contracting, which was also the same work; worked at 
Newport News, Virginia, which is also the same work; most every shipyard
on the Gulf Coast, I’ve been in at one point or time, doing millwright
work. (T. 18).

Claimant explained that millwright work entailed handling and setting equipment to the blueprint’s

specifications, layouts, and print readings:

Handling heavy weights up to two hundred (200) pounds,
based on tools, material itself, being able to guide in machines that 
hanging from cranes that weight thousands of pounds. (T. 19).

The claimant applied for a position with respondent-employer as was hired as a millwright. 

Claimant noted that prior to his employment by respondent-employer he was in excellent physical

condition.  Claimant denied that he had ever experienced any neck, back, hip or leg problems
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prior his employment with respondent-employer.  Claimant maintains that he was able to weights

up to two hundred and fifty (250) pounds without difficulty.  Regarding the objects comprising

the afore weight, claimant testified:

Tools, if they’re configured right, in a box; pieces of equipment
that were - they’ve got a thing called a scabber for pouring grout on concrete
- I’ve picked it up numerous times and set in on four (4) foot tall pedestals
to scab the top of the concrete so you can grout underneath the equipment
once it was set and stuff like that. (T. 20).

Claimant denies having any prior accidents, either on or off the job, causing injuries to his back,

hips, or legs, other than a broken leg in 1994, which healed perfectly.  The testimony of the

claimant reflects that he was able to work and to engage in strenuous physical activities outside of

work:

Rebuilding transmissions, pulling motors and transmissions in 
and out of vehicles.  My hobbies concern mostly the same thing I do at
work.  I mean, I like to work mechanical. (T. 21).

Claimant asserts from his employment date of April 2009, until his injury of December 5, 2009, he

was able to perform the functions of his job without difficulty.  Clamant noted that he only

received one (1) write-up and that it happened in January 2009.  Claimant continued, regarding

the sole write-up:

Yes, it was either December of ‘08 or January of ‘09, when the
write-up occurred, and it was for being out of my work area.  It had 
nothing to do with my performance. (T. 22).

Claimant testified that at the time of his employment by respondent-employer he was given

instructions/directions as to where he was supposed to park his vehicle as well as how he was

supposed to clock in:

I was told you had to parking in the parking lot, which is 



4

approximately half a mile away from where you have to be where you’re
meeting at 6:30; and you have to be   .     .    . (T. 23).

The testimony of the claimant reflects that he did not have to go through any security to get to the

designated parking lot.  Regarding being given a specific location within the parking lot in which

to park, claimant testified:

Depends on where you’re coming from.  You’re either assigned
the north parking lot or the south parking lot.  They have two (2) of them.
Both of them are approximately the same distance [quarter of a mile]. (T. 23).

Claimant continued, regarding the instructions/directions provided by respondent-employer at the

time of his employment:

Have to clock in prior to 6:30 and have to be at your ConEx or 
Gang Box, as they call it, for an STA meeting at 6:30; if not, you’ll be 
wrote up for tardiness. (T. 23-24).

Claimant explained that the STA is the Safety Task Assessment.  Claimant was required to

physically clock-in.  Claimant testified that the time clock was located “about halfway” between

the parking lot and the STA meeting location, all in the same direction.  The testimony of the

claimant reflects that there were two (2) shifts at respondent-employer.  Claimant noted that he

always clocked in in advance of his scheduled shift time of 6:30 a.m in order to be at his station

for the STA meeting.  Claimant testified that to his knowledge all other employees of respondent-

employer consistently clocked in ahead of time.  Claimant testified that it was his understanding

individuals who were tardy were written up.

Claimant provided testimony regarding the amount of time it took him to walk from the

designated parking lot to the time clock, and likewise from the time clock to the site of the STA

meeting:

Well, if I got there at about ten (10) minutes after 6:00, it would
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take me about fifteen (15) minutes to get to the clock, by the time I got 
out and get everything on and walked, it.  And from the clock to the STA
meeting was approximately the same distance, anywhere from eight (8)
to ten (10) minutes. (T. 26).

Claimant testified regarding the required safety equipment:

Hard hat, safety glasses, and any safety equipment.  You had
to have it on, by their rules, when you - when you - or they would 
send you home if you left it in your box or something.  You couldn’t
even come past the clock-in alley without it. 

And they’d turn around and send you home.  (T. 26-27).

The testimony of the claimant reflects that the safety equipment was issued by respondent-

employer and was taken home.  Claimant noted that he had to have all of his safety equipment on

at the time he clocked in.  Regarding the necessity of having safety equipment on and in place

claimant testified:

No, they would be sitting - they have guards sitting at the 
entrance from the parking lot to the walkway to the time clock, and 
if you didn’t have your safety glasses and hard had when you got there,
they turned you around right then.  You wouldn’t even get to the time
clock. (T. 28).

The claimant noted that the time clock is not located inside a building:

No, the building  - the time clock is not really a building.  You’ve
got a little shed up there with clocks on the side of it with one of those 
metal carport frames over the top of it and a clock on either side of it

But, you’re still, when you get out of your car, you walk from
- a hundred (100) yards, we’ll say, and there’s a path down to a walk-
way.  

Right there, they have people watching, and you need your 
safety glasses and hard hat on to go any farther, and you was still several
hundred yards from the time clock at that point.  

You had to have it on before you got - before you walked out of
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the parking lot, your safety glasses and hard had was supposed to be 
on .  (T. 29).

Claimant’s testimony reflects that the distance from the clock-in area to the location of the STA

meeting was about a quarter of a mile - about the same as the one from the parking lot to the

clock area.  The testimony of the claimant reflects that he was not paid from the time he clocked

in, but rather not until 6:30 a.m, when he was at the STA meeting and when the 6:30 a.m. buzzer

went off.

Claimant’s testimony reflects that on the day of his injury, December 5, 2008, after having

clocked in, he was approximately seventy-five (75) feet from the time clock and going toward the

STA meeting, when he sustained his accidental fall.  In describing the mechanics of his accidental

fall, claimant testified:

It’s on a gravel surface where I was walking, and right there,
after you get out of the time clock, it’s got a drop-off, a dip.  Well, there 
was ice standing there.  We had just had a few days - several days of 
pretty hard ice, and when I stepped on it, as soon as I planted all my
weight on my left foot, it slipped; and I planted my right foot and my 
left foot, to try to catch myself, which I didn’t go all the way down, so 
I did; but, instantly, when I did, it felt like somebody stabbed me in the
groin area.  I immediately went on and got to my STA meeting and told
my foreman [James Carlock] , which is actually our GF, our general 
foreman, at the time, he was running the show. (T. 33).

Regarding the specifics of his reporting to Mr. Carlock, claimant’s testimony reflects:

That I had slipped on ice and I had pulled something in my - 
that it felt like a pulled muscle in my groin area.  They took me to safety;
safety put ice on it; yada, yada, yada. (T. 33).

In describing the area of complaint attributable to the injury claimant identified area “underneath 

my genital area” in the vicinity of his left thigh. (T. 34).  The testimony of the claimant reflects

that while he did not land on ground, he “twisted pretty heavily on the left leg”. (T. 34).  
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In describing the surface area of the fall, claimant testified:

Yes.  It was a solid sheet of ice, probably four (4) foot wide,
ten (10) foot long.  Matter of fact, that instigated, that morning, once 
the sun come all the way out, they wen tout there with a backhoe and a 
bucked, and they scraped the ice up and tried to fill the drop-off hole 
with gravel. (T. 34).

Claimant described the nature of the gravel:

Clay gravel, I guess you’d call it.  It didn’t have a wobbly 
gravel surface; it had dirt and gravel and all that mixed in. (T. 34).

The testimony of the claimant reflects that after receiving the treatment at the safety

trailer, he was placed on light duty.  Claimant noted the accident occurred on a Friday, and that

the remainder of the day he drove around in a truck.  On Monday, December 8, 2008, claimant

testified that he was placed back on full duty, which consisted of “toting my tools, walking

anywhere from a hundred (100) yards to half a mile, to get to the job site”, by his foreman, James

Carlock.  Claimant testified that he was able to perform the afore, with pain.  Claimant described

the location of his pain:

In - up underneath my genitals and into the hip.  I told him on 
numerous occasions that it hurt.  Finally, I - I guess it was a month, month-
and-a-half, later, I wen to see him and said, look, you guys are gonna have
to send me to a doctor and Marybell (phonetic) decided well, you haven’t
don this or you haven’t done that, so we’re just gonna release you.  I said,
no, you’ve got to send me to the doctor. (T. 35).

Claimant identified Marybell as respondent’s EMT.  Claimant continued:

And they sent me to a nurse practitioner in tow, not even a doctor.
She looked at me, talked to me - when I say looked at me, fully clothed -
she just asked questions.  They sent me to Blytheville to a urologist.  He
checked my genitals and had me pee in a cup, and that’s all he done, sent
me back.  Approximately, maybe a month later, I finally went in and told
them, you guys are gonna have to go find something out, find out what 
happened, what’s going on.  And they hem-hawed around about it and two
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(2) or three (3) days later, they sent me over to Jonesboro to get an MRI,
which they done.  A week later, it was sent over to Dr. Dickerson, who 
read the MRI.  A week or so after it was read, they sent me back up
to Dr. Dickerson.  He wrote me a prescription for Oxycodone, which
Mr. Dustin Lucas, on the way back form the doctor, stopped at the 
pharmacy and went in, collected the medication, and handed it to me. (T. 36).

Claimant identified Dustin Lucas as the safety individual who transported him to the doctor. 

Claimant noted that he had never had Oxycodone prior to that prescribed by Dr. Dickson in the

treatment of his injury.  In describing the impact or effect of the Oxycodone on him, claimant

asserts that it made him feel light-headed, would put him to sleep, made him feel funny and unable

to think clearly - kind of in a fog,  and  produced “severe mood swings”.   Claimant explained,

regarding the afore, if some one said the “wrong thing” to him he would snap. (T. 38). 

Claimant continued, regarding his disposition following the receipt of medical treatment in

connection with his injury:

After I got the Oxycodone, the doctor also said no walking.
They still had me walking in, half a mile to the lunch tent, to sit, ten
(10) hours a day, but I was still walking a half a mile in and a half a
mile out every day, when the doctor said, no walking, limited walking,
minimal walking, as little as possible.  And just prior to them putting 
me in the tent, James Carlock walked into the Safety Department and 
told them, point blank, if I couldn’t work full duty, he was gonna get 
rid of me, cause he didn’t need me, which, it’s pretty much his demeanor
through the whole time I was injured.  When I’d complain to him I was
hurting, he pretty much told me I’d either do my job or I’d lose it and 
I’d get fired.  He didn’t come right out and say it, but that was the implication.
He’s got production to meed and if I can’t help him do that, I’m useless 
to him, is basically the way he put it. (T. 38).

 The testimony of the claimant reflects that he did not miss any time from work.  Claimant

maintains that he was informed by Mr. Carlock that he would not be drawing any workers’

compensation benefits from respondents and that if he missed any days from work his
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employment would be terminated.  Claimant continued, regarding the afore:

James Carlock - that was the  - it’s hard to explain.  They 
don’t write it in the rules, but they make sure it’s clearly understood
that you are not gonna draw workman’s comp on them.  You will sit
on a bench, a stool, anything else, but you are gonna be at work if you’re
gonna get paid, period. (T. 40).

The testimony of the claimant reflects that he was never released by Dr Dickson to

anything beyond light duty.  Claimant acknowledged that the February 12, 2009, release of Dr.

Dickson provided restrictions to a sit down job.  Claimant also maintains that Dr. Dickson

imposed the restrictions “no walking, minimal walking, sit-down job only”. (T. 41).   Claimant

asserts that when he provided the written restrictions of Dr. Dickson to respondent-employer, he

was put in the lunch tent, sitting down every day.  Claimant’s testimony reflects that with the

afore assignment, he was still required to walk in a half a mile and walk out a half a mile every

day.  Claimant testified that he was never released to full duty.  

The testimony of the claimant reflects that he worked full duty following the December 5,

2008, accident, commencing Monday, December 8, 2008.  The claimant was not placed on light

duty until he was directed to perform “a sit down job only” by Dr. Dickson following the

February 12, 2009, visit.  Claimant testified that he performed the restricted - sit down job until

the February 17, 2009, termination of his employment by respondent-employer.   The claimant’s

testimony reflects regarding the termination of his employment:

I come in that day, walked in a quarter of a mile.  I took my 
Oxycodone while I was in the parking lot.  When I got in there, there
was another guy, and he was - he had some kind of problem - I don’t 
even remember what it was.  And I told him some place you could take
it, that would help him out and be reasonable on their prices, and he 
turned around and said, I wouldn’t take Mississippi if it was the last state
on the planet and it’s a welfare state and yada, yada, andone thing led to
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another, and he said he’d meet me the parking lot, and I snapped off.  
What they say is, I threatened his life.  I was all like, fuzzy-headed, in 
pain, don’t remember exactly what I said, but knowing me and my
temper, I probably responded in kind to what he said about meeting
me in the parking lot.  He did not get terminated, and I did. 

Even though I was on a Class A narcotic, with the side effects.
(T. 42-43).

Claimant confirmed the contents of his application for unemployment benefits, as it

relayed the events which resulted in the termination of his employment.  In the explanation,

claimant attributed his conduct to the side effects of the Oxycodone he was taking in connection

with the treatment of his compensable injury. (T. 43-44).  Regarding his physical capabilities at

the job site at the time of the February 17, 2009, termination of his employment, claimant

testified:

Nothing.  I wasn’t supposed to be walking, I was supposed to 
be sitting in the tent. (T. 45).

Claimant testified that as of the February 17, 2009, date, it hurt him to walk on level surfaces, 

and that walking up stairs was particularly difficult.  Claimant continued:

Every morning, just to get out of bed to go into work, I had to
lay on my back - I’d get up two (2) hours early and stretch my leg to 
get either acclimated to the pain or get it loosened up enough that I
could even walk - could walk on it at all.  So I was getting up at 4:00
or 5:00 o’clock in the morning - you know, 3:30, 4:00 o’clock, 5:00
o’clock in the morning, stretching and pulling on my leg to get it to 
where I could get up on it to go to work. 

Well, go sit down in the tent, but it’s still, basically going to
work.  (T.46).

The testimony of the claimant reflects that Dr. Dickson, a Jonesboro orthopedic physician,

diagnosed him with avascular necrosis.  Claimant noted that until the diagnosis, he never hear of
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term:

Never - didn’t know what it was.  I had to - matter of fact, we 
spent twenty (20) minutes extra in there, him explaining to me what it
was.  I had no idea what it was. (T. 45).

 The claimant has not worked anyplace since his employment with respondent was

terminated on February 17, 2009.  The testimony of the claimant reflects that while he has tried to

work, he has been unable to do so physically.  Regarding his efforts, claimant’s testimony reflects:

A friend of mine had an arbor he wanted put up and he asked me
if I’d come help him.  I got there and I got out - two by ten (2 x 10), I 
couldn’t bend down an pick it up, cause I have a ninety (90) degree angle
restriction on my knee to hip.  Son he had a sawhorse set up with a piece of
plywood on it and he set the boards up on that so I could stand there and cut.
Got one (1) board cut, and he asked me to come over and help him - he had
another ladder on the other end.  I went to step up the ladder, and fell flat
on my back.  The pain shot through my hip on to the point I couldn’t even
walk up the ladder.  And this has been about three (3) weeks ago.

I might be before that [claimant’s deposition], I don’t know.  I 
tried, I know that.  A month ago - all the times run together when you 
can’t do anything, time just kind of .   .   . (T. 47).

The claimant’s testimony reflects that his typical daily activities are minimum:

Not much I can do.   I’ll get up - a friend of mine will come get
me and drag me out of the house, just to get me out of the house and
get me going somewhere.  He’ll take me over and we’ll sit down under 
a shade tree and talk.

Play dominoes, something like that. (T. 47-48).

After seeing Dr. Dickson the claimant was seen by Dr. Midias.  Claimant explained that he

saw Dr. Midias through the State of Mississippi Rehabilitative Services because he was in need of

surgery in connection with the diagnosed avascular necrosis and respondents had denied his claim. 

 Claimant’s testimony reflects regarding the denial of his workers’ compensation 
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claim:

I called them on the phone on February 17 - called them and 
told them, look, I was terminated, I can’t work, I’ve avascular necrosis,
you’ve got me on record.  And the lady said call me back in two (2) 
hours, and we’ll see what we can do.  When I called bac, she said, 
according to our legal department, we are categorically denying this.
Up to that point, they had paid for everything. (T. 48).

Following the denial of his claim, claimant testified:

That’s right.  I went home, called around, called Rehabilitative 
Services of Mississippi.  They called me into their office in New Albany,
interviewed me, got me - paid for me to go see Dr. Midias.  Dr. Midias
evidently has an agreement with them, because he performed the operation
on April 14th .  I was in the hospital for two (2) days, complete hip 
replacement.

Left hip, yes, sir.  He had discussed the other option that Dr.
Dickerson had mentioned about drilling a hole in between the bones 
and digging out the necrosis, and seeing if it would heal.  Dr. Midias 
looked at the MRI and said, at that point where my hip was at the point
of the MRI, he said he’d never seen an avascular necrosis .   .   . (T. 48-49).

Claimant’s testimony reflects that he had no problem with his right hip.  Claimant maintains that it

was the left hip that was extended in the December 5, 2008, incident.  

The testimony of the claimant reflects that at the time of his March 12, 2009, visit to Dr.

Midias he had not been seen by any other orthopedic physician than those previously identified. 

Claimant testified that once the state of Mississippi agreed to pay for his medical treatment he

requested to be seen by Dr. Owen B. Tabor, however because the doctor was not located in

Mississippi but Memphis, Tennessee, the request was denied.  The testimony of the claimant

reflects that he never talked to Dr. Tabor about his complaint.  The claimant was never seen by

Dr. Tabor for his hip complaint or any other condition.  Claimant testified that he was familiar

with Dr. Tabor because “everybody in my family uses” him - - to include his grandmother, father,
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mother and aunt.  

Contrary to information in the report of Dr. Midias, claimant denies telling same that he

had been seen by Dr. Tabor.  Correspondingly, claimant denied that Dr. Tabor told him that he

had avascular necrosis in the left hip, or being told that he did not feel that it was related. 

Claimant testified that his only contact with Dr. Tabor was to take his father to him, however he

has never been physically treatment by him.  (T. 51).  Claimant has no clue where Dr. Midias

obtained the information regarding Dr. Tabor.

The testimony of the claimant reflects that while convalescing from the April 15, 2009, hip

replacement surgery he was unable to work.  Regarding his ability to work since the surgery,

claimant testified:

No, sir.  I filed for Arkansas unemployment, unaware that light
duty was not considered able and available to work.  I didn’t know this
at the time.  As soon as I figured it out, I’d already went through one (1) 
appeal process and I dropped it when I found out that light duty - and, 
actually, how I found out, I applied for a job somewhere, and they interviewed
me and found out what my restriction was, and they said, you’re on light
duty, we can’t hire you. (T. 52).

Claimant’s testimony reflects that he did not know if he could perform the job that he had applied

for, however he was willing to get up in a tract-hoe and find out if he could sit there and to it. 

Claimant concedes, in light of his symptoms, regarding his ability to perform the afore job:

Probably not.  The bouncing around of the track-hoe and what-not
would have probably cause me too much pain to be able to stay in it. (T. 52-53).

Claimant’s testimony reflects that by that time he had graduated from using to walker to using a

cane, which he had been using every since.  Claimant used the walker for a week after the surgery. 

The claimant has applied for Social Security disability, which is pending at this time.
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Claimant described his present activities during a typical day:

I get up around - well, it depends, it varies anywhere from 6:00 
to 8:00.  Get up, usually kind of depressed, can’t do much.  Go sit down
in the living room and watch TV and get bored with that.  I’ll go sit out
on the front porch.  Get bored with that, I go lay down in the bed and 
watch TV or Wade will come get me, good friend of mine, and I’ll go 
over and sit over at the table - on his table - and play dominoes or cards
or something. (T. 54).

Regarding the presence of pain experienced, claimant testified:

Yeah, if I walk - with my leg, a good deal.  That’s why I carry this
cane.  If I’m gonna walk from here to the van, I don’t need it.  If I’m gonna
go to Wal-Mart and walk around, they ain’t gonna happen.  The more I use
it, the more it hurts. (T. 54).

Claimant’s testimony reflects that because he cannot afford the prescription medicine he takes

Ibuprofen.  Claimant testified that Rehabilitative Services of Mississippi does not pay for

prescription medications.  Claimant asserts that because he is unable to physically work he

becomes depressed.  The testimony of the claimant reflects that he takes prescription medicine,

Ambilify, for the depression, which is provided to him by his private physician in the form of free

samples.  Claimant continued regarding the impact of his depression:

I don’t want to do anything, you know.  I just get flustered 
because I can’t do nothing.  There’s a few things that I can do, like
sit down on the couch and fold my clothes.  I can’t even bend down 
and tie a pair of shoes or put a sock on my left foot.  I’ve got to have
somebody put my sock on my foot for me because I can’t bend my 
leg up like a normal will bring their leg up and set it on the other one, 
because it’s more that ninety (90) degree restriction, and the warning 
from the doctor said if I go more than ninety (90) degrees, it could 
come out at any point - pop out of the hip joint, which would put me 
right back in the hospital again to re-do. (T. 55-56).

Claimant testified that aside from medication provided in the treatment of his injuries

growing out of the 1994 motor vehicle accident, he had not taken any kind of Class A narcotics
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before the Oxycodone, which was prescribed in connection with the December 5, 2008, incident.

The deposition of the claimant was obtained on September 30, 2009.  During cross-

examination claimant confirmed that the 1994, motor vehicle accident was a severe car wreck

which resulted in him being admitted to Elvis Presley Memorial Hospital for severe head trauma:

Sinus rebuild, eye-socket rebuild, twelve hundred and eight 
(1,208) stitches to put my head back together. 

And several plastic surgeries. (T 58).

Claimant noted the left leg fracture growing out of the automobile accident was fixed, and that a

regular cast was never put on it, but a walking cast .  Claimant acknowledged that the left femur

was broken the accident.  

Claimant worked the day shift the entirety of his employment with respondents, which was

from 6:30 a.m. to 5:00 p.m., five (5) days a week, ten (10) hours per day.  The testimony of the

claimant reflects that the ConEx is where the “Gang Box meeting” occurred.  The ConEx was

described as cargo container.  Claimant had to be at the ConEx at 6:30 a.m., at which time the

buzzer siren would ring for the start of the work day.  Thereafter the employees were disbursed

and went to their work places.  At the end of the day the employees would return to the ConEx

and wait for the 5:00 p.m. buzzer to ring ending the day, if they were not working overtime.  The

crew would then clock out.  

Regarding the normal length of the ConEx meeting, claimant testified:

Sometimes the last two (2) minutes; sometimes they last twenty
(20) minutes; sometimes they last thirty (30) minutes; it just depended on
what he had to talk about that day. (T. 63).

The testimony of the claimant reflects that the assignment of work duties were provided at the
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ConEx as well as safety information: 

That’s correct.  And they had Safety Department come on the 
radio and had a safety talk before the STA meeting actually begun, and
- every morning. (T. 64).

After clocking in claimant had seventy-five (75) feet to go before reaching the ConEx.  Regarding

his distance from the clock at the time of his incident, claimant testified:

I’m going to have to say it’s gonna be between thirty (30) and 
seventy-five (75) foot.  All right, what you’ve gotta understand - you’ve
got you clock-in path inside there on the way to walkway from the parking
lot.

You’ve got - they call it the white house trailer sitting right there.
You literally follow the road out around the white house, is the way you
get there, and it’s right there in that curve that curves around the white
house is where that drop-off is. (T. 65).

Claimant’s testimony reflects that incident occurred closer to the time clock than to ConEx. 

Claimant clocked in at 6:19 on the morning of December 5, 2008.  

The claimant was taken to the safety trailer once he reported the slip to Mr. Carlock. 

Once at the safety trailer claimant relayed his disposition:

She iced it down, I sat there with ice on it for a while.  When
I finally got out, they put me in a truck for the remainder of that day. (T. 67).

The claimant was placed back on full duty when he reported for work on Monday, December 8,

2008.  The claimant continued working full duty until he was seen by Dr. Dickson on February

12, 2009, and placed on restrictions.  Claimant’s testimony reflects:

And I complained to my foreman every day, and his response was,
if I can’t - he’s got production, if I can’t assist in that, he don’t need me, 
which is what   .    .   . (T. 67).

While acknowledging that he was assigned and worked full duty through the February 12, 2009, 
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date claimant continued:

To a point.  I had to get safety involved a couple of times.  Some 
of the things they’d tell me to do, it would be just too much pain, I couldn’t
deal with it, I’d have to drag safety into it to stop. 

To get him to quit pushing me on that. (T 67-68).

Following the imposition of the medical restrictions by Dr. Dickson the claimant was directed to

come back to work and stay in the lunch tent.   Claimant remained assigned to the lunch tent until 

the termination of his employment on February 17, 2009.  

Prior to the February 12, 2009, evaluation by Dr. Dickson, the claimant had been seen by

a nurse practitioner and a neurologist in connection with his complaints growing out of the

December 5, 2008, incident.  Claimant maintains that although the was assigned to light duty in

the lunch tent pursuant to the restrictions imposed by Dr. Dickson he was still required to walk

the distant from the parking lot, which he assets was contrary to the restrictions of Dr. Dickson.  

The claimant maintains that the July 28, 2009, release by Dr. Midias is a light duty release

with a one (1) year follow-up evaluation.  The claimant’s medical restrictions are included on the

July 28, 2009, release of Dr Midias.  

The claimant has a pickup with a standard transmission which he is unable to drive

because of the difficulties with his left hip, however he can drive vehicles with automatic

transmissions.  Claimant acknowledged that the only part of his body injured on December 5,

2008, in the incident was his left hip.  Claimant applied for Arkansas unemployment compensation

benefits on May 19, 2009, but never received any.  In explaining his affirmative responses on the

unemployment application claimant testified:

Yes, I didn’t understand that light duty - because, you know,
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I didn’t understand light duty meant that I was not able immediately 
for work.  That was - as soon as I discovered that that was the case, I 
had another appeal I could have went through, and I just dropped it, 
because it wasn’t leal.  And I didn’t want to do anything illegal. (T. 75).

The claimant testified that the restriction regarding walking was given to him verbally by

Dr. Dickson.  Claimant added that he is uncertain whether Dustin Lucas, who was in the doctor’s

office with him, remembered the instruction.  Claimant concedes that he does not have anything

written restrictions regarding walking from Dr. Dickson.  

Claimant explained those instances that he got safety involved because of job tasks

requested of him occurred prior to his visit to the doctor.  Regarding the specific tasks, claimant

testified:

Kneeling down on the ground for a long period of time, crunched 
up in small holes, something that’s extremely painful to do; walking from 
the ConEx all the way to the other end of the job site, which was roughly
a mile, you know.  And then, four (4) or five (5) times a day, safety expected
me to walk that same mile back to their office to pick up tow (2) Ibuprofen
tablets and walk back. (T. 78-79).

While the claimant testified that he cannot afford to purchase prescription medicines for

complaint attributable to the left hip injury, he acknowledged that he has not been provided a

prescription for medication by Dr. Midias.  Claimant testified regarding Dr. Midias:

He asked me about a pain killer while I was in his office, and 
I told him I couldn’t afford it because I had not insurance, and so he just
didn’t bother to even prescribe any.  (T. 80).

Shelby Irwin, who resides in Trumann, Arkansas, was employed by respondents from

August 2007 until December 1, 2008, as a Safety Facilitator.  Mr. Irvin’s employment with

respondents ceased prior to the claimant’s December 5, 2008, incident.  The testimony of Mr.

Irwin reflects that respondent-employer had rules regarding parking in the parking lot:
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They wanted you to park in the parking lot - we had a north 
parking lot and a south parking lot, and if you came through the gates,
you had to have a pass to come through the gate, you know, in your 
personal vehicle.  Not, they did allow them to - they had tn office that
they’d allow certain ones to park directly behind the office, but you 
were generally a supervisor or you had some kind of pass to come in,
to park there. (T. 84).

Mr. Irwin noted that a pass was not required to enter the employee parking lot.   Mr. Irwin 

testified regarding his job duties with respondent-employer:

A Safety Facilitator is one that - you’re a field hand, generally;
spend twenty percent (20%) in the office, eighty percent (80%) out in
the field.  You are to go and help those - we’re kind of a resource - we’re
not a police, but we go, we look for safety hazards, and if we can head
them off, we go and see what we can find and help our employees stay
safe, and that’s what a Facilitator will do.  There’s a lot of paperwork
involved.  There’s some environmental issues to take care of.  Mainly,
it’s just safety. (T. 84-85).

At the time of Mr. Irwin’s employment there were five (5) Facilitators.  The testimony of Mr.

Irwin reflects that monthly mass safety meetings were held:

That’s the whole plant - everybody had to be there.  They told
us what was required of us, where we had to be when the whistle blew,
the activities, if we had any recordables, if we had any first-aid cases.
They would keep us abreast of what had gone on the previous week or 
the previous month. (T. 85).

Mr. Irwin testified that as a Safety Facilitator he was not always present at the STA

meetings, however there were certain times that he would go out and be at the meeting.  The

testimony of Mr. Irwin reflects that it was his understanding that the payment of employees was

strictly by the time clock/time card.  Mr. Irwin, as a Safety Facilitator, was not responsible for

instituting policies, but rather for carrying out the policy.  Mr. Irwin confirmed that employees

had to have safety equipment on when they entered the facility.  Regarding the presence of
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individuals to monitor the afore, Mr. Irwin testified:

Well, it wasn’t always consistent.  You had supervisors
out there checking at different times, and other times, they weren’t
there. 

They just had a - they had a time keeper that would sit in
there and, if you had any questions - and, a lot of times, if it wasn’t
pay day, the time keeper wouldn’t be out there.  (T. 88).

Mr. Irwin noted employees were not allowed to come through the gate if they did not have on

their safety equipment.  Mr. Irwin estimated that the distance from the parking lot to the time

keeper was approximately one hundred (100) yards:

Before they’d let you punch in, they would make sure you had
your safety glasses on. (T. 90).

The testimony of Mr. Irwin reflects that except for boots the respondent supplied the employee’s

safety equipment.  Respondent did not provide a locker for the storage of the employee-issued

safety equipment. Employees had to be present in their work area at the time the whistle blew at

the beginning of the shift.  Failure of the afore could result in the employee’s time being docked. 

A whistle also blew to signify the conclusion of the work shift, at which time the employees could

clock-out.  The testimony of Mr. Irwin reflects, regarding the end of the work shift:

I think they had a whistle at - correct me if I’m wrong - but, I
believe it was 5:20.  If we - if quitting time was 5:30, the whistle would
blow at 5:20.

That would give you ten (10) minutes to pack your tools back up
at the gang boxes, and be ready to go home when the whistle blew. (T. 92).

Mr. Irwin testified that in the mornings, the employees would get their tools after the STA

meeting, and that the STA meeting was immediately when the whistle blew.       

The testimony of Mr. Irwin reflects that prior to December 1, 2008, his last day of
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employment by respondent, he knew the claimant.  Mr. Irwin characterized the claimant as an

able-bodied man without any disabilities.  

Dustin Dewayne Lucas, a Project Safety Facilitator, has been employed by respondent-

employer for two and one-half (2 ½ ) years at the Plum Point Power site in Osceola, Arkansas.  In

describing his job duties, Mr. Lucas testified:

Well, I audit day-to-day safety activities, implement safety 
rules and practices and principles. (T. 98).

Mr. Lucas testified that he was in the safety office on the morning of December 5, 2008, when the

claimant was bought in by Mr. Carlock.  Mr. Lucas elaborated on his duties in the safety office:

We’re there to implement first-aid; we assess the employee;
we take statement; we do incident investigations; and take the to the
doctor, if need be. (T 98).

Mr. Lucas testified that he has filed workers’ compensation reports and turned them in, however

he does not do every one.  The testimony of Mr. Lucas reflects that the claimant told him what

happened on the day of the incident:

Mr. Thomas had told me he had exited his vehicle and started
walking towards the brass shack.  Now, from the parking lot to the brass
shack, is roughly a hundred (100) yards.  There is no guard shack between 
them.  There’s a guard shack on the road for traffic coming into the plant,
adjacent to the walkway, but you don’t pass the guard walking the walkway.

He told me he was walking in, and he was roughly seventy (70)
yards - or seventy (70) feet, excuse me, from the brass shack, and slipped
and fell on his way to clock in. (T. 99).

Mr. Lucas repeated, regarding his conversation with the claimant:

He told me that walking in to the plant that day, roughly 
seventy (70) feet from the brass shack, he slipped and fell on his way
to clock in.  
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Before he clocked in. (T. 100).

Mr. Lucas testified that first aid was administered to the claimant in the safety office by the EMT. 

The claimant continued to work, and later was provided medical treatment.    

Mr. Lucas provided testimony regarding the start-up time of employees and the rules of

respondent-employer concerning same:

Yes, sir.  When you hire in, your foreman designates the work
area, where all your gang boxes, print shack, and ConEx or hooch is at,
and that’s your meeting spot every morning.

And you have to be there by the time the whistle blows for the
morning radio, safety radio announcement, and your STA, as well as 
stretch and flexes. (T. 101).

Mr. Lucas testified that the ConEx that the claimant used was directly behind the safety office,

about the length of a football field.  Mr. Lucas acknowledged that employees must be equipped

with safety gear [hard had, safety glasses, and leather work boots with 4" upper on the above the

ankle] before clocking in.  Mr. Lucas continued:

To clarify, they were talking that this is in the employee hand-
book.  This is addressed during employee orientation.  You know this
before you ever come on site. (T. 102).

Respondent-employer had light duty work available for the claimant when he was released

to restricted light duty by his physician.  Mr. Lucas testified regarding the policy of respondent

relative to the availability of such work:

Yes, sir.  It’s always been our practice.  You know, we know a
lot of our hands are on the road away from home, and we would 
rather them draw a full pay check, along with their per diem, than, 
you know, not to draw per diem, cause we know they’re paying bills 
here, while they’re here working, and they’ve got bills back home, 
and we always try to accommodate them that way. (T. 103).
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Mr. Lucas stressed that the accommodation of medical restriction was limited to work-related 

injuries:

We don’t accommodate non-work-related incidents.

Second, it’s through the doctor’s discretion.  If the doctor tells
me, Mr. Lucas, Mr. Thomas can return to work, light duty, restricted 
duty, with these restrictions, if we can accommodate him, we’re gonna
accommodate him. 

If the doctor says, I feel Mr. Thomas would benefit being off a 
few days, then Mr. Thomas is gonna be off a few day. (T. 103-104).

Mr. Lucas denied that there is any rule, spoken or otherwise, at respondent-employer that

workers’ compensation would not be paid to anybody, adding:

No, sir, no, sir.  That is not up to Zachry.  That is up to SRS, our
workers’ comp company. 

Zachry does not - does not dictate what workers’ comp does.  
(T. 104).

During cross-examination, Mr. Lucas identified the appropriate persons of respondent-

employer to report a work-related injury to as Kevin Gann, the Field Manager; and Jackie Sopher,

the Project Manager, along with himself.  Mr. Lucas’ testimony reflect, regarding

documents/forms completed in connection with a reported injury:

We fill out of First-Aid Log, then, if they go to the doctor, 
we fill out what we call a Deposition Form, and then, when we get
back from the doctor, we take that Deposition Form and the paper-
work that we get from the doctor, and we classify whether it was a 
doctor’s case, recordable, or lost time.  Then we send SRS that proper
.      .     . (T. 104-105).

Mr. Lucas testified that while he does maintain a physical file he did not have it with him at the

hearing because he was not asked to bring it.  
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The testimony of Mr. Lucas reflects, regarding the significance of the location of the

claimant’s fall:

The sign8ificance was that Mr Thomas had slipped on some
ice and it proved to be a hazard, so I needed to get somebody out there
to remove the ice and put in some gravel. (T. 106).

Mr. Lucas asserts that the location of the claimant’s fall was not significant to him as to whether

or not it was a workers’ compensation claim.  Mr. Lucas testified that is uncertain if the

claimant’s claim was submitted as a medical only claim to the workers’ compensation carrier.  Mr.

Lucas testified that his certainty as to the exact location of the claimant’s fall was because the

claimant “had showed me and Mr. Carlock exactly where he fell”. (T. 106).  Mr. Lucas’ testimony

reflects relative to the location of the claimant’s slip:

That would be an area that every employee on the job, going 
out to the parking - particular parking lot would cress over coming 
and going. (T. 106).

Mr. Lucas continued:

No.  You’re gonna cross that area before you get to the brass
shack.  It’s a fenced-in walkway to the brass shack.

So, you’re - you’re just gonna walk one way to the brass shack,
and one way back. 

It didn’t happen in a parking lot.

It happened in a walkway.

It happened in the north parking lot walkway. (T. 107).

In describing the area of the claimant’s incident, Mr. Lucas testified:
There was a few spots - I mean, it’s gravel, and we’d have

rain and ice for - like Mr. Thomas had testified to, for few days
prior. (T. 108).
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Mr. Lucas acknowledged that he sent the claimant’s incident in to be covered by workers’

compensation.  Mr. Lucas noted that the claimant would have had on his safety equipment [hard

had, safety glasses, and work boots] before he entered the brass shack, though not necessarily

before entering the walkway.  Before reaching the brass housing the employee must have safety

equipment in place.  Mr. Lucas observed that most employee put on their safety equipment before

leaving the parking lot.  

Regarding when the employee start getting paid, Mr. Lucas acknowledged the employee is

paid from the designated start time as opposed to when they clocked-in.  Mr. Lucas’ testimony

reflects:

Yes, sir.  Yes, sir.  We’ve got some people that show up an hour
ahead of their start time, and just because they want to be early birds and
get there early, doesn’t give them the right to start getting paid, because 
they’re not doing anything to benefit the company. (T. 109-110).

The testimony of Mr. Lucas reflects regarding employee parking requirements at

respondent-employer:

We have these fences that go in the parking lot, and they’re 
required to back in against the fence, and just wherever they find a
opening - I mean, they don’t have assigned parking spots in there.

But, we make them back in, due to afternoon, you get four-
teen hundred (1,400) people trying to leave site, it creates an easier
flow than people trying to back out. (T. 111).

Mr. Lucas acknowledged that employees are required to park in the parking lot.

Mr. Lucas testified that he knew the claimant prior to the December 5, 2008, incident:

Yes, sir.  I’ve worked - like I said, I’ve worked out there
a little over two (2), about two-and-a-half ( 2 ½ ) years, and I knew
Mr. Thomas from the day he hired in till the day he left - talked with
him a few times. (Tl 112).
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The testimony of Mr. Lucas reflects regarding his observations of the claimant:

He looked like he was a fine gentlemen.  I mean, he got 
around good.  I didn’t see him limping or anything. (T. 112).

Mr. Lucas noted that the claimant never got in trouble with safety - was never reprimanded for a

safety violation.  

Mr. Lucas’ testimony reflects regarding the disposition of the “iced-over” area site of the

claimant’s incident:

No, sir, I don’t . .  I don’t manually do that, no, sir.  But me, 
Mr. Carlock, and my safety manager and project manager went out and
we have a civil department that took care of that for us.

*       *      *

Oh, they scraped an area probably two (2) to four (4) feet wide,
by probably six (6) to eight (8) foot long. 

Other than just little, little mud holes, you know, where the 
indentations were sitting.  That’s the only spot that I seen that day. 
(T. 112-113).

Mr Lucas elaborated on the time payment policy of respondent-employer:

Our time out there is half-hour.  If I clock in at 6:01, and I’ve
got to be there at 6:00 o’clock, I’m not gonna get that twenty-nine (29)
minutes to 6:30.  My time will start at 6:30.

Yes, sir.  In the evening, say quit time is 5:00 o’clock - that’s
the end of your shift - at 4:50, a horn - the horn will sound, and that is
the roll-back buzzer.  You get ten (10) minutes to put your tools up,
go to your gang box, lock your gang box, do whatever you need to do,
shut your welders off, then you have to meet up with your foreman -
you have to sign out on a STA.  When you sign in on the morning, 
you have to sign out on the evening.  There’s a line there that says
I have - I state that I have done my job safety today and you sign out,
and you go home. (T. 115).

The employee still had to clock-out:
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We clock in and clock out for accountability reasons. 

In case of an emergency.  There is roughly fourteen hundred
(1,400) employees at the max on that side at one time and, in case
of an event, that’s one heck of an evacuation, so we do that for 
accountability. (T. 115).

You’re not allowed to clock out until the buzzer sounds.  We
have people that wait by the brass shack.  They’ll be there five (5) 
minutes before 5:00 o’clock, and they’ll wait that five (5) minutes 
right there at the brass shack, so that they can be the first to the parking
 lot. 

You’re not allowed to clock out until 5:00 or 5:30, whatever
your quit time, assigned quit time was. (T. 116).

During further direction examination Mr. Lucas again confirmed that he actually went to 

area where the claimant reported the incident occurred.  In describing the afore area, Mr. Lucas 

testified:

Yes, sir, it was between the parking lot and the brass alley. (T. 118).

Mr. Lucas maintains that the area was prior to the site of the brass alley - where employees clock

in.  Mr. Lucas testified that the claimant accompanied him to the site of the slip, along with Mr.

Carlock.  Mr. Lucas provided a drawing depicting the various landmarks in the vicinity of the area

of the claimant’s slipping incident.  (T. 118-122) (CM #2).

The testimony of Mr. Lucas reflects that during new hire orientation employees are told

that they must walk on the walkway:

You come in, they take you our to the brass shack, show you how
to properly clock in and clock out, they take you out to the parking lot,
show you how to park, where to park, and they show you the walkways.

Yes, because it is dangerous for you to walk in that road when
you’ve got subcontractors, electrical contractors, plumbers, coming 
down that road.  It’s real busy in the morning, and you’ve got equipment
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over here that may be running from crews that come in earlier.  You
walk through this, this is a safe zone. (T. 124).

Mr. Lucas testified regarding the designated parking for employees of respondent-employer:

Well, we’re not gonna enforce which one you do, but what we
try to do is, we’ve got people that come from Kyser, West Memphis, 
Marion, it’s easier for them to get to the south parking lot.  Guys like
Gene, that stay in Osceola or Blytheville, coming from the other direction,
the north parking lot.  Because this road is closed off now, the only way
to get to the south parking lot would have to be drive all the way around
and come around by this case, and vice versa, for people coming the other
way. (T. 128).

James Carlock, the General Foreman, who has been employed by respondent since 2001,

testified that prior to December 5, 2008, the claimant was an able-bodied worker for the most

part, explaining:

No, no, no, no, I’m his quality - he had bumps in there and he
had - not - what am I trying to say - he was - yes, he was physically able.
He had sore spots here and there.  He had to take time off for a shoulder,
he had to - but, yes, for the mos part, yes. (T. 130).

The testimony of Mr. Carlock reflects that hourly workers of respondent-employer are paid from

6:30 a.m. to quitting time; that the policy of respondent-employer mandates that the employee be

physically present at 6:30, and that in order to do the afore, the employee would have to be

present and clock in ahead of time.  Mr. Carlock noted that he could walk from “brass alley to

where we meet in morning” in about a minute, a distance of about a hundred (100) yards. 

(T. 131).

Mr. Carlock testified that respondent-employer require that employees be dressed to work

construction, which includes hard hats and safety glasses, before they walk through the brass alley
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gate.  Mr. Carlock observed that some of the employees put on their safety equipment when they

get out of their truck in the parking lot and some “tote it till they get to the gate”. (T. 133).  

Mr. Carlock testified that the claimant told him about his injury on the date it occurred,

December 5, 2008.  Mr. Carlock’s testimony reflects that he does not remember what time it was

when he was told or if the reporting was at the safety meeting or before:

I honestly can’t say.  He told me, and I gave him the option to
go and talk to safety and, at the time, I remember he said he didn’t want
to go immediately, so I didn’t think much of it.  As the day wore on, he
told me he went to safety. (T. 134).

Regarding the mechanics of the injury, Mr. Carlock testified of the claimant:

He told me he slipped on the ice walking in the gate. (T. 134).

Mr. Carlock’s testimony reflect that the claimant showed “my foreman”, Charles Emery, where it

occurred, adding:

I pulled up there as they was talking, and - twenty (20) feet
inside the gate, maybe. 

On the plant side, yes, sir. (T. 134).

Mr. Carlock testified that Mr. Emery continues to work for respondent-employer.  The testimony

of Mr. Carlock reflects:

Charles picked him up in the truck and I come walking from the
white house.

And I stopped and talked for a second, and I had other things
going on.  I’m usually a pretty busy man out there. (T. 135).

Mr. Carlock continued:

Well, they was pulled up in the truck, sitting there talking about
it.
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So, I know the general area where it happened, yes.

Did I see ice?  It was cold that morning, and I didn’t see no
solid sheets of ice.  I seen ice where - like a thin layer of ice where
people had trampled over, had been driven over. (T. 135).

Mr. Carlock testified that the area where the layer of ice was located was at a site “after you come

through the guard shack”. (T. 135).  Mr. Carlock added of the site in relation to being on the way

to the time card:

No, sir, it would be on the way to the ConEx, to where we 
meet and take our STA. (T. 136).

Specifically, after the claimant had clocked in at the brass shack.  Mr. Carlock identified the area 

of the claimant’s accident at a point beyond the time clock. (CM #2). (T. 140).

Mr. Carlock denies that he was out to get the claimant and run him off after he got hurt:

No, sir.  If I wanted to run him off, I could have done it a long
time before he got hurt. (T. 136).

The testimony of Mr. Carlock reflects that respondent-employer accommodated the claimant’s 

light duty release:

I gave him - he sat in the lunch tent for a couple of days, and
it was - we had him in the ConEx down there, sweeping.  I was just 
hiding him out, because he was injured, and I could have just let him 
sit up there in front of the white house, and people question me, so I 
hid him out for a couple of days, yes, sir. (T. 137).

Mr. Carlock testified that while the claimant declined to the go to the safety office when 

he first reported the incident, he eventually went over later that day:

But, his first response was, he just thought he stretched 
something. (T. 137).

Mr. Carlock noted that at the point that Safety took over the reporting, he had no further contact
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with respect to turning it in to workers’ compensation.   

Regarding the light duty work available at respondent-employer for individuals with the

claimant’s qualifications, Mr. Carlock testified:

His qualifications?  I’ve had him sit and make bolts; I’ve 
put him in the cab of my black truck and shuffle people around 
from place to place; he assisted other millwrights, handing them
tools off and on. (T. 139).

Mr. Carlock acknowledged that the work that the claimant regularly performed was physically

strenuous.  The testimony of Mr. Carlock reflects:

It’s a lot of tugging.  We’re lifting steel, you’re lifting
pumps, you’re lifting equipment.  I mean, modern technology’s 
great.  We have mechanisms to assist us.  You have chain saws 
cone along, fork lifts, but it’s - it’s strenuous work, yes. (T. 139).

Mr. Carlock agreed that you can’t do it, the work, walking with a cane.

During subsequent re-direct examination claimant agreed with the testimony of Mr. 

Carlock regarding the specific location of the accident of December 5, 2008.  Claimant disputes 

the testimony of Mr. Lucas relative to the accident location:

I never seen Mr. Lucas that day.  Mary Beth took my injury 
statement - or not Beth, but Marybell, the secretary lady, took my 
statement.

Beth iced down the groin area, and Mr. Dustin Lucas never
even - I never took him and showed him where the ice is.  James
Carlock and Mike Wilson, Superintendent Mike Wilson, and Charles
Emery were the only three (3) that I showed the spot where it was 
iced. (T. 142).  

The medical in the record reflects that on February 5, 2009, the claimant underwent an

MRI of the pelvis and left hip which disclosed objective findings relative to the entire femoral

head and extending into the femoral neck and intertrochanteric region. (CX. #1, p. 1).  Pursuant
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to the afore findings the claimant was referred by nurse practitioner Debbie Wilhite to Dr. Brian

G. Dickson, a Jonesboro orthopedic surgeon.  

The claimant was seen by Dr. Dickson on February 12, 2009, pursuant to the above

referral.  The office note relative to the afore reflects, in pertinent part:

History of Present Illness:
   This is a 39 year old male who developed pain in his left hip at 
work when he slipped on the ice on 12-5-08.  He was evaluated
and put on light duty for a day or so and then they advanced him
back to regular duty pretty quick.  He has had more pain in his hip
since then.  He reports that he has had no previous problems with
that hip and he was active.  He has never had any injury to the hip
before or pain.  He now is having more and more trouble getting 
around.

*       *        *

PHYSICAL EXAM: He has painful range of motion of the left hip,
especially with internal rotation and his motion is decreased.  There
is no deformity.  He is midly tender.  There is no swelling.  He is
neurovascularly intact.

X-RAYS:   Of his hips today show no obvious evidence of avascular
necrosis.  There is good joint space.  He couldn’t do a frog lateral due
to his pain so it is hard to evaluate the femoral head as well.  He had
an MRI that does show avascular necrosis in his femoral head.  I took
the disc to Dr. Newman and discussed it with him and there is quite a 
bit of edema in there.  There is no obvious fracture.  The main area that
appears to be osteonecrotic is in the anterior superior femoral head.
There is no obvious collapse.  The right side appears uninvolved at this
point.

ASSESSMENT: Left hip avascular necrosis.

PLAN: I discussed this with him today.  I told him that it is hard to tell
if this was brought on by his injury or not.  It may have been a pre-
existing condition, but that it was definitely aggravated by his injury.
He was asymptomatic from it before if it was there before.  I discussed
different options with him today.  He knows he may need a hip 
replacement at some point.  He is not able to do much right now
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and is wanting to get something done.  I discussed a core decompression
with him and he is interested.  He knows there is a chance it may not
cure his problem, but if it works it can prevent him from needing a hip
replacement.  I went over the risks, benefits and recovery of the core
decompression and we went ahead and scheduled it.  He knows he is
going to be on light duty and crutches for several weeks. (CX. #1, p. 2-3).

Dr. Dickson authored a restricted duty release of the same date on behalf of the claimant in 

connection with February 12, 2009, visit.  The afore noted that the claimant may return to work 

“with restrictions of sit down job only”. (CX. #1, p. 4).

The medical in the record reflects that the claimant was next seen by a physician in

connection with his left hip complaint on March 12, 2009, when he was examined by Dr. Johnny

Mitias.  The report of Dr. Mitias relative to the visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Thomas is a 39-year old white
male who reports on 12/05/2008 he was at work, and it was slick outside.
He was in Jonesboro, AR, and he was losing his footing, his left hip was
extended.  He tried to catch himself, and he twisted.  At that time, he was
experiencing some discomfort along the anterior groin of the left hip, and
he reports since that time it has gotten progressively worse.  They put him
on light duty for about one day.  From there he was sent to a nurse 
practitioner who had him checked for possible hernia, and they did not 
find one.  He was sent from there to see an orthopedic, Dr. Tabor, who 
told him he had avascular necrosis of the left hip and told him that he did
not feel it was related.  However the patient reports that he has not had 
any hip pain prior to this injury.  He has since talked to another physician,
who is an orthopedic in Memphis and just in casual conversation asked
him what he thought about the avascular necrosis, and this was Dr. Owen.
Dr. Owen told him that he felt that the total hip replacement would be
more successful than a bone graft.  Mr. Thomas denies any fever, chills,
nausea, vomiting, bowel or bladder problems, nor has any complaints of
numbness or tingling.

PHYSICAL EXAMINATION: Mr. Thomas is a well-nourished, well-
developed white male in no acute distress.  He is alert and oriented x4.
He appears the stated age of 39.  He makes good eye contact in the clinic.
There is no bruising, swelling, erythema, lacerations, lymphadenopathy,
or palpable masses present.  All compartments are soft.  He is neruo-
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vascularly intact.  Pulses are good.  All dermatomal and myotomal patterns
appear to be normal.  He shows good respiratory effort and walks with
an antalgic gait on the left.  He has difficulty performing seated hip flexion.
He has pain over the anterior groin with internal rotation, and this is quite
painful. 

*       *       *

IMPRESSION: Avascular necrosis, left hip.

PLAN: The MRI does show a significant area of AVN in his left superior
hip.  At this point, I do not believe a core decompression is going to help,
and he does not wish to have one.  He wants a definitive treatment, which
I believe would be a total hip replacement.  I have discussed the risks 
including infection, neurovascular injury, compartment syndrome, RSD,
pulmonary embolism, and death. (emphasis added) (RX. #1, p. 2-3).

On April 7, 2009, the claimant was seen by Dr. Timothy F. Thompson for medical clearance for 

the scheduled April 15, 2009, left hip replacement surgery. (RX. #1, p. 4-6).  The claimant 

underwent the left total hip replacement surgery under the care of Dr. Mitias on April 15, 2009. 

(CX. #1, p. 8-9).  The claimant was discharged from Baptist Memorial Hospital - Union County, 

in New Albany, MS., in April 17, 2009.  The discharge summary reflects, in pertinent part:

HOSPITAL COURSE:   Mr. Thomas’ hospital course was complicated 
by some pain.  He was having difficulty adapting to his hip replacement.
However, at the time of discharge, he was tolerating it well.   His wound 
is healing well.  There were no signs of infection, no signs of deep venous
thrombosis.  He was ambulating well.  His compartments were soft.  He 
was tolerating a regular diet and tolerating regular food.  He was afebrile.
He did receive Lovenox during his stay.  He received twenty-four hours
of antibiotics.

DISCHARGE INSTRUCTIONS:   The patient will be discharged home.
He is to go to therapy three times weekly for three weeks.  He is to follow
hip precautions.  Forever, he is to take an aspirin daily.  He is to take 
Percocet for pain.  He is to follow up with me in two weeks to take his
staples out. (RX. #1, p. 9).

The claimant underwent an initial physical therapy evaluation at Crossroads 
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Rehabilitation on April 21, 2009, pursuant to the referral of Dr. Mitias.  The physical therapy 

records of Crossroads Rehabilitation reflect that the claimant underwent a total of nine (9) visits, 

with the last being on May 11, 2009. (RX. #1, p. 13-26).

The claimant was seen in follow-up by Dr. Mitias on May 14, 2009.  The clinic note 

relative to the visit reflect, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Thomas returns today.  He
returns today after his left hip replacement.  He is really doing well.  I
am pleased with how he is progressing.  He is actually ambulating 
extremely well and without a limp.  In fact, he states that he is in a rush
to get to a job interview so he can get back to work now that his hip feels
good. 

X-RAYS: Show everything is in good alignment. (CX. #1, p. 10).

The claimant was seen in follow-up by Dr. Mitias on July 28, 2009.  The office note relative to 

the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:   Gene returns today.  He is now 
three months status post left total hip arthroplasty.  He is having some
soreness in his hip.

PLAN: At this point, we are going to go ahead and release him. I would
like to see him back on a yearly basis.  He wants to know his restrictions
at this point.  He cannot squat down.  He cannot lift anything off the floor.
He can lift and carry 50 pounds as long as it is at his waist level.  He can
do that constantly, but it is limited there.  He can walk and stand and sit
as well for long periods of time, but he is really not allowed to lift any-
thing off the floor at this point in time.  He is not allowed to get his leg 
beyond 90 degrees of flexion at his hip.  At this point, I will see him back 
on a early basis.  We would like x-rays at that point. (RX. #1, p. 12).

The evidence in the record reflects that on the morning of December 5, 2008, the claimant

clocked in at 6:19 a.m. and clocked out at 2:01 p.m. (CX. #2, p. 2).  Both the claimant and James

Carlock identified the area of the claimant’s slip on the hand-drawn map of respondent-
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employer’s premises at a location beyond the time clock [brass shack] and in route to the STA

meeting location. (CM #2).

The claimant’s employment with respondent-employer was terminated on February 17,

2009, as a result of threats to a co-worker growing out of an argument not connected with the

employment.  The occurrence of the argument was document in written statements of witnesses

provided in conjunction with the claimant’s unemployment compensation claim. (RX #1, p. 27-

45).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 5, 2008, the employment relationship existed when the claimant

sustained an injury to his left hip arising out of and in the course of his employment while earning

wages sufficient to entitle him to the maximum applicable compensation benefit rates of

$522.00/$392.00, for temporary total/permanent partial disability based on an average weekly

wage of $985.00.

3. The claimant was temporarily totally disabled for the period beginning February 

17, 2009, and continuing through July 28, 2009.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of and in connection with the treatment of the claimant’s compensable December 5, 2008, left hip

injury.
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5. The provisions of Ark. Code Ann. §11-9-411 are inapplicable to the present 

claim.  The evidence fails to show that the payments for medical services in this claim subsequent

to February 17, 2009, were paid under a group health cares service plan, a group disability policy,

a group loss of income policy, a group accident, health or accident and health policy, or self

insured employee health or welfare benefit plain, or a group hospital or medical service contract.  

6. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that he sustained an injury to his left hip arising out of and in the

course of his employment on December 5, 2008, which ultimately resulted in a total left hip

replacement surgery with corresponding temporary total incapacitation and medical treatment for

which respondents are liable.  Claimant seeks the afore temporary total disability and medical

benefits along with controverted attorney fees.  While initially accepting the claimant’s claim as a

medical only claim and paying medical benefits through February 12, 2009, respondents ultimately

controverted the compensability of the claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  

Compensability

The claimant asserts that he sustained a specific incident injury to his left hip on December

5, 2008.  In order to receive workers’ compensation benefits as a result of a specific incident, the

claimant must establish: that the injury arose out of and in the course of the employment; that the

injury caused internal or external harm to the body that required medical services; that there is
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medical evidence supported by objective findings establishing the injury; and that the injury was

caused by a specific incident and identifiable by the time and place of the occurrence.  Ark. Code

Ann. §11-9-102 (4) (Supp. 2007).   The claimant bears the burden of proving a compensable

injury by a preponderance of the credible evidence. Ark. Code Ann. §11-9-102 (4)(E)(i) (Supp.

2007).  Should the claimant fail to prove any one of the afore requirements by a preponderance of

the evidence compensation must be denied. Mikel v. Engineered Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).

In the instant claim, the evidence preponderates that the claimant was within the course

and cope of his employment on December 5, 2008, at the time of his accident.  The claimant was

wearing required safety equipment at the time he arrived at the time clock - brass shack.  Further,

while the claimant pay time did not commenced until 6:30 a.m., he was required to be in place at

the STA meeting prior to the whistle designing the commencement of work.  In order to

accomplish the afore claimant had to clock in before 6:30 a.m.  On the morning of December 5,

2008, claimant clocked in at 6:19 a.m.  The credible evidence in the record reflects that the

claimant’s accident [slipping on the ice] occurred in an area between the brass shack - time clock,

and site of the STA meeting, contrary to the testimony of Dustin Lucas.  The fact that the

claimant’s pay time did not commence until the 6:30 a.m. whistle sounded is of no moment in that

the payment for services is not dispositive in determining whether an employee is engaged in

employment services at the time of the accident. Witt v. Allen & Son, Inc., __ Ark. App. __, __

S.W.3d__, (September 2, 2009);  Olstene Kimberly Care v. Petty, 328 Ark. 381, 944 S.W.2d 524

(1997).

Prior to the December 5, 2008, accident claimant was an able-bodied employee who
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discharged his employment duties as a millwright without physical limitations or restrictions. 

There is no evidence in the record to reflect that the claimant complained on left hip pain or

restrictions or that he required or sought medical treatment relative to same prior to the

December 5, 2008, accident.  The February 5, 2009, MRI scan disclosed objective findings of

avascular necrosis at the left hip.  In his assessment, Dr. Brian Dickson observed that while the

avascular necrosis may have been a pre-existing condition, it was definitely aggravated by the

claimant’s December 5, 2008, injury. (emphasis added).

A pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the disability for

which compensation is sought. St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996).  In workers’ compensation law, the employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are compensable. 

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  The aggravation of

a pre-existing condition by a specific work-related incident need not be the major cause of a

claimant’s disability in order to be compensable. Farmland Insurance Company v. Dubois, 54

Ark. App. 141, 923 S.W.2d 883 (1996).

The evidence preponderates that the claimant sustained an injury on December 5, 2008,

within the course and scope of his employment.  While respondents initially accepted the claim as

compensable and paid some medical benefits on behalf of the claimant, they subsequently

controverted the claim in its entirety.  Cleek v. Great Southern Metal, 335 Ark. 342, 981 S.W.2d.

529 (1998).

Temporary Total Disability Benefits
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Following his February 12, 2009, visit to Dr. Brian Dickson, a Jonesboro orthopedic

surgeon, the claimant’s injury was assess as left hip avascular necrosis.  The claimant was released

to light duty work with the restriction of “sit down job only”.  While the claimant was

accommodated by respondent-employer in terms of his job assignment in accordance with the

February 12, 2009, limited duty release, the claimant was nevertheless required to walk from the

designated parking area to the lunch tent, his assigned limited duty work station.  Claimant

credibly testified that in order to withstand the pain bought on by the walking he took the

prescribed Oxycodone while in the parking lot.  Claimant testified that he was directed by Dr.

Dickson to refrain from substantial walking.  The afore is consistent in light of the nature of the

claimant’s diagnosed injury although not reflected on the written restrictions.  

The claimant attributes any threats he may have made to the side effects of the

Oxycodone.  The claimant’s employment was terminated by respondent-employer on February 17,

2009, as a result of threats to another employee.  It is undisputed that at the time of the

termination of the claimant’s employment, the claimant was within his healing period as a result of

the December 5, 2008, compensable injury, and on severely restricted light duty - sit down only

job.

A claimant is entitled to temporary total disability during his healing period if he shows by

a preponderance of the evidence that he has a total incapacity to earn wages.  Carroll General

Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  entitlement to temporary total

disability benefits of an unscheduled injury is contingent upon a showing that the claimant is

completely incapacitated from earning wages and remains within his healing period.  Arkansas

State Highway Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The healing
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period is that period for healing of an injury from an accident. 

At the time of the claimant’s February 12, 2009, visit with Dr. Dickson further treatment

was recommended and anticipated relative to the diagnosed left hip injury.  Respondents

controverted the payment of benefits in this claim subsequent to February 12, 2009.  It is

noteworthy that respondents continued to accommodate the claimant’s medical restriction of a sit

down job only through February 17, 2009.  Indeed, it appears that the controversion of this claim

coincided with the termination of the claimant’s employment.  Superior Industries v. Thomaston,

72 Ark. App. 7, 32 S.W.3d 52 (2000).  The evidence preponderates that the claimant remained

totally incapacitated and within his healing period from the December 5, 2008, compensable injury

for the period February 17, 2009, through July 28, 2009, and correspondingly entitled to

temporary total disability benefits.  Respondents have controverted this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) mandates that the employer provide such

medical services as may be reasonably necessary in connection with an employee’s injury.  Cox v.

Klipsch & Associates,71 Ark. App. 433, 30 S.W.3d 764 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  Wackenhut Corp. v.

Jones,73 Ark. App. 158, 40 S.W.3d 333 (2001).

In the instant claim Dr. Dickson discussed a core decompression with the claimant in the

treatment of his left hip injury.  Dr. Dickson noted that at some point the claimant “may need a hip

replacement”, in the treatment to the left hip avascular necrosis.  Once the respondents

controverted the claim, the claimant was able to obtain medical treatment through Rehabilitative

Services of Mississippi.  The program paid for the cost of the claimant’s April 15, 2009, left total
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hip arthroplasty, and follow-up treatment, to include physical therapy.  The evidence

preponderates that the medical treatment rendered to the claimant under the care of Dr. Dickson,

and Dr. Mitias, as well as referrals therefrom was reasonably necessary in connection with the

treatment of the December 5, 2008, compensable injury, and for which respondents are liable. 

Respondents have controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $522.00, for the period commencing

February 17, 2009, and continuing through July 28, 2009, as a result of the December 5, 2008,

compensable left hip injury.   Said sums accrued shall be paid in lump without discount.   

Respondents shall pay all reasonable hospital, nursing, medical and other apparatus

expenses growing out of and in connection with the treatment of the claimant’s December 5,

2009, compensable injury, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.  

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

 _______________________________________________
  Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


