
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F906825

PAULA TAYLOR, EMPLOYEE CLAIMANT

TARIQ KAHN AND ANEES KAHN d/b/a
K & K BROTHERS, UNINSURED EMPLOYER RESPONDENT

OPINION FILED JULY 26, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on May 12, 2010, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Phillip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondent appeared pro se.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. § 11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The respondents did not answer the claimant’s interrogatories and did not file

a response to the prehearing questionnaire so there are no stipulations.

The claimant contends she sustained multiple injuries in a fall down stairs on

July 12, 2009. She seeks payment of medical expenses, mileage, temporary total

disability benefits from September 15, 2009, to October 15, 2009, and attorney’s

fees.
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Although the respondents did not participate in the prehearing conference,

they called the Commission after the conference to advise that they did not believe

the claimant was injured at work based on conflicting statements.  No mention was

made of a defense based on jurisdiction pursuant to Ark. Code Ann. §11-9-102(11).

The following were submitted without objection and comprise the evidence

of record:  the claimant’s prehearing questionnaire response and exhibits contained

in the transcript.  Pursuant to the March 25, 2010 Prehearing Order, the

respondents were not allowed to present documentary evidence and those records

were proffered.

The following witnesses testified at the hearing:  the claimant and Jeanette

Miller, whose testimony was proffered pursuant to the March 25, 2010, Prehearing

Order. 

The claimant, age 43 (D.O.B. August 15, 1966) has a high school education

and is presently attending college.  She worked for the respondent-employer almost

a year as the manager of a gas station/convenience store.  She was paid in cash

$8.00 per hour for forty-plus hours, but was not paid overtime wages.  There were

three employees in the store and the Kahns owned five stores in the state.

On July 12, 2009, the claimant was trying to move a leaking Pepsi cooler

when she slipped and fell against a bench, injuring her left arm.  She called her

supervisor, Nadeem Kahn, to report the injury.  She also faxed a letter to the “home

office” in Florida.  It is noted that when Mr. Kahn asked for a continuance of the first

hearing  due to illness, his medical excuse slip was signed by Dr. Hossein Joukar

of Miami, Florida.  Mr. Kahn’s request for a second continuance due to illness was

denied.
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The claimant testified the respondent-employer fired her and she returned

to work for a different employer on April 13, 2010.  The claimant is seeking

temporary total disability benefits from September 15, 2009, to October 15, 2009.

The claimant was cross-examined by Mr. Kahn’s sister, Asha Gul. She

questioned why the claimant didn’t call 911 to report the accident; didn’t call an

ambulance as proof of the accident; and couldn’t produce the fax sent to the home

office.

MEDICAL EVIDENCE

The claimant sought treatment from a chiropractor, Dr. Bell. She was

diagnosed with a cervical sprain/strain without disc involvement.  Dr. Bell excused

the claimant from work beginning July 23, 2009, and prescribed therapy.  Later

reports dated August 19, 2009, and September 13, 2009, mention an unstable disc

at C6-C7.  On August 26, 2009, the chiropractor added hot packs to her therapy.

Two (2) reports, dated September 8, 2009, and October 6, 2009, mention muscle

spasm.  She was released October 15, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Workers’ Compensation Act requires that all employers with more than

three (3)  employees buy insurance coverage for their employees, Ark. Code Ann.

§ 11-9-102(11).  Failure to do so may result in sanctions, Ark. Code Ann. § 11-9-401

and §11-9-406.   The K&K Brothers stores are owned by Tariq and Anees Kahn.

Even if other family members are employees there, and with multiple stores in the

State, the respondent-employer had the requisite number of employees at the time

of the accident to fall under the jurisdiction of the Commission. 

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.
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Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Based on the claimant’s testimony and medical records, I find she sustained

a compensable injury entitling her to payment of benefits. 

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employer-employee
existed among the parties on July 12, 2009, at which time the
claimant’s average weekly wage was $320.00, entitling her to
a compensation rate of $213.00.

2. The claimant has proven by a preponderance of the credible
evidence that she sustained a compensable injury, caused by
a specific incident, arising out of and in the course of her
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all medical expenses
within thirty days of receipt  pursuant to Rule 099.30. 
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4. The respondents are directed to pay TTD benefits from
September 15, 2009, to October 15, 2009, during which time
the claimant was in her healing period and had not returned to
work.

5. The respondents are directed to pay expenses associated with
the court reporter pursuant to Rule 099.20.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

A copy of this decision has been provided to the Compliance Division.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


