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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F806337

PRISCILLA S. TAULBEE, EMPLOYEE CLAIMANT

HOMEBOUND MEDICAL, EMPLOYER RESPONDENT
  

CHARTIS CLAIMS, INC.,
INSURANCE CARRIER/TPA                                                        RESPONDENT 

                               

OPINION FILED DECEMBER 9, 2010

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Mountain Home, Boone County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.
  

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 20,

2010, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on July 19, 2010.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the prehearing conference or at the time of the

hearing, these are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship
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existed at all relevant times, including June 24, 2008.

3.  This claim has been controverted in its entirety.

4.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     5.  During the hearing, the parties stipulated that on

June 26, 2008, the claimant notified her employer of her injury.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.   Constitutional Issues.

2.    Compensability of claimant’s injuries to her left ankle,

foot and knee.

3.   Reasonable and necessary medical benefits.

4.   Whether notice was given prior to October 26, 2008.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire and are hereby

incorporated herein by reference. 

   The documentary evidence submitted in this case consists of

the transcript of the October 20, 2010 hearing, and the exhibits

contained therein.  In addition, the claimant’s Brief in support of

her Motion to Recuse and Constitutional Issues has been made a part

of the record along with the Claimant’s Deposition of March 19,

2010.  These have been retained in the Commission’s file, as they

have been marked as Claimant’s Exhibit No. 3 and Claimant’s Exhibit

No. 4, respectively.  
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The following witnesses testified at the hearing: the

claimant, John Taulbee and Gayla Gray.  

                           DISCUSSION

     The claimant, age 34, began worked for the respondent-

employer in March of 2008.  She worked as a licensed practical

nurse, for Homebound Medical, caring for a disabled toddler.  Her

hourly rate of pay was $17.00.   

     She gave the following description of her job duties:

A. I cared for a disabled toddler.  She was not mobile.  She
had various medical problems such as a trach and a feeding
tube. We were working on potty training. We monitor her
breathing, feedings, etc.

Q. And on June 24 of ‘08 were you with that little toddler?

A. I was.

Q. And did you see –– did you go to this child’s house every
day, every week, how often?

A. I worked, typically I worked on Thursday and Friday.  I
believe were my two sub days and my shift 01 was 6 to 10, I
believe and the other shift was noon to 10.

     According to the claimant, she was directed by the her 

employer, to go out to this home on these two days.  The claimant

gave the following explanation as to what happened on June 24,

2008:

Q. Okay.  And tell the Judge what happened that caused your
injury.  Tell the Judge in your own words what happened that
day.

A. Well I was leaving the night and ––

Q. You were what?



4

A. Leaving.

Q. You had gotten through taking care of the toddler?

A. I had.

Q. Were you still in the premises?

A. Yes. 

Q. Of the toddler?

A. Yes at the home.  I went out and was going down the
stairs and I fell down the stairs about I would say four foot
down the remaining stairs and landed on the bottom of the
pavement.  They had a concrete driveway.  And I landed on the
pavement and I laid there for a minute and just kind of
composed myself.  I was kind of in shock of what had happened.
And I tried to sit up and when I tried to sit up I immediately
got sick to my stomach.  I felt like I was going to vomit and
I felt like I was going to pass out.  And I was very
frightened.  It was late, it was dark, and I didn’t want to be
by myself.  I didn’t know if I would lose consciousness.  I
wanted someone to know that I was there.  And my mother at the
time, lived a couple of blocks away.  So I called my mom and
I told her I said, mom, I’ve fallen down the stairs.  I think
my leg is broke, I cannot move it.  And I feel like I’m going
to pass out and I don’t want to be by myself.  Will you please
come over?  And we had been instructed, you know, when you
leave not to call the client, you know, not to go back to the
home, and so, you know, I didn’t want to involve them.  I was
confused, frightened just everything going through my mind.
So the first thing I thought to do was call my mother so she
could help me get off the ground and get to the hospital.  And
so my mother arrived and my aunt came with her and they come
to the scene and they tried to get me up.  I was like, I
can’t, I can’t move my leg, I cannot bear weight, I can’t get
off the ground.  We wasn’t sure what to do, we was going to
get the homeowners to come out, again, I did not really want
to involve them I had been instructed not to involve, you
know, not to go back in or anything like that. So I said, well
we’re going to have to get an ambulance, I need help.
Somebody has got to get me off the ground.  And so we decided
at that time to call the ambulance and I told my mom, you need
to go back up to the house, you need to tell them an ambulance
is coming.  I didn’t want them to, you know, I wanted them to
know, obviously they were going to know when the lights and
everything, I didn’t want them to be afraid.  I wanted them to
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know, you know, that I had injured myself and an ambulance was
coming.  And at that time, of course, the homeowners, the
husband and wife did come out and checked on me.  The
ambulance arrived and they had to put me on a board, I’m not
a small woman so nobody could pick me up, so they put me on
the board, they put a brace on my neck, my head was hurting.
I wasn’t sure if I hit my head or not.  All I knew is I had a
headache.  They put me on the board.  They gave me Phenergan
for the nausea, they did give me pain meds, got me on the
board and got me in the ambulance and then drove me to the
hospital.

     Once at the hospital, the claimant underwent a CT of her 

head, an x-ray of her lower spine, and an x-ray of her leg and

foot.  The claimant testified that they also gave her a walking

boot, a pair of crutches and a pain med prescription.  According to

the claimant, the walking boot was placed on her left leg.

Following this event, the claimant essentially agreed that she had

trouble walking on that particular leg due to severe pain.

     The claimant testified that since the incident, her foot is

not the same.  According to the claimant, a day of high level

activity causes her foot to hurt, and swell and become painful.

The claimant denied any continuing problems with her knee, as she

only has problems with the top of her left foot and left ankle.  

     She agreed that she is requesting that her medical bills in

the amount of $4,000.00 be paid.  The claimant agreed that she was

off work for some three weeks.  According to the claimant, she went

back to work around mid-July, for the respondent-employer, working

with the same client.  However, the claimant was no longer working

for the respondent-employer.  As of the date of the hearing, she
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worked for Independent Living, doing basically the same type kind

of work.

     On cross examination, the claimant testified:

Q. Now let’s talk more specifically about your duties while
working for Homebound.

A. Okay.

Q. While working with this two-year-old it’s my
understanding that you would feed her and bathe her; is that
correct?

A. Correct.

Q. You would also give her any medications she might need?

A. Correct.

Q. It’s my understanding that you were working on potty
training her at the time?

A. Correct.

Q. Would there have been any other job duties that you had
associated with your work for that toddler?

A. I mean other than lifting her, you know, you put her in
her crib, administer oxygen, suctioning her trach.

Q. Okay.  And it’s my understanding that on the day of your
fall, that being June 24th, your shift ended at 10:00 p.m.; is
that right?

A. Yes.

Q. Were you required to do any paperwork while you were at
the home of this person?

A. Yes.

Q. Tell us about that.  What did you have to do?  What kind
of paperwork did you fill out during your shift?

A. Well, they had forms that we charted, I believe every two
hours, you know, we charted in the forms that the company had,
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the Homebound.

Q. Did you chart on that specific date?

A. Yes.

Q. Did you chart that you were finishing your shift at 10:00
that night?

A. I don’t remember how I ended the charting.  I don’t
remember.

Q. On a typical night, what’s the last thing you would do
for this toddler?

A. She was in bed and like I said, I would be monitoring her
breathing and sometimes change her diaper, if it needed
changed before, and give report to her mother.

Q. On the night of the 24th was she asleep when you left?

A. Yes.

Q. Did you give a report to her mother before you left?

A. Yes.

Q. It’s my understanding that you then would have gathered
up your personal belongings; is that right?

A. Correct.

Q. Your purse, whatever else you had with you?

A. Uh-huh.

Q. Did you have any food you needed to take out?

A. No.

Q. So you gathered that up and then you left, correct?

A. Uh-huh.

Q. Yes?

A. Yes.
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Q. You were coming down some stairs and it’s my
understanding that they had a few stairs and then a level area
and then some more stairs; is that correct?

A. Yes, I don’t know how to describe -- I mean I call them
plateaus, you know, they lived on a hill so there was a
plateau that went up with about eight stairs and then it had
a level area and then there was about six to eight more stairs
that went up.

Q. It’s my understanding you already made it to that second
bottom plateau; correct?

A. Yes, I was on that -- yeah, that level area there.

     The claimant agreed that she had to keep track of her hours

while working for Homebound.  According to the claimant, she had a

schedule that was sent to her via mail, and then she also kept a

log, her own personal log in a notebook, and they called in their

time.  She agreed that her time was called in on Friday mornings.

     She agreed that on June 24th, she was scheduled to work from

five p.m. to ten p.m.  The claimant further agreed that during her

deposition, she admitted that she had no other job tasks to perform

before going home that night.  

      Regarding treatment, the claimant agreed that she has not had

any treatment at all since 2008.  She agreed that Blue Cross and

Blue Shield paid for part of her treatment, but she denied that

they compensated her at all.  The claimant denied having filed a

claim on the homeowner’s policy.  According to the claimant, the

homeowner initiated a claim herself.

     As of the date of the hearing, the claimant was working 33

hours a week.  According to the clamant, she takes some for pain as
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needed, such as Ibuprofen or Tylenol.  

     She agreed that job with Homebound ended in October of 2008.

The claimant admitted that when her job ended, it had nothing to do

with her injury.  She further admitted that she was aware that this

was only a temporary job. 

    According to the claimant, once she returned to work for

Homebound, she worked her regular shift and performed her regular

job.   

     As to what she was doing at the time of her fall, the 

claimant testified:

Q. You were asked what you were doing at the time of your
fall and your response in the deposition was that you were
departing to go home; is that right?

A. Correct.

     Upon being questioned by the Commission, the claimant 

testified:

Q. By the way, what time did your injury occur?

A. Ten o’clock.

Q. So your shift was from five to ten?

A. Yes.

Q. And you had no other duties to perform?

A. No.

Q. And you were headed to your car when your accident
occurred?

A. Yes.

Q. You didn’t have any paperwork to complete or charts to
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complete when you got home?  Any paperwork that you had to do?

A. No.

Q. And you were not paid mileage?

A. No.

     The claimant’s husband, John Taulbee, testified on behalf of

his wife.  He agreed that the claimant’s testimony was true and

accurate to his knowledge and belief.    

    Gayle Gray was called as a witness on behalf of the 

respondents.  As of the date of the hearing, she was the

administrator and owner of Homebound Medical.  She had owned the

company for some 12 years.  

     Ms. Gray agreed the claimant was a employee of Homebound.  She

agreed that the claimant gave her notice two days after the fall.

She further agreed that the claimant gave an accurate description

of her job duties.  However, she testified:

Q. Do you believe she was performing any job duties at the
time of her fall?

A. No.

Q. Why not?

A. Because if her shift got over at ten p.m., her time ends
at ten p.m.  She is paid up to her shift time.  At that time
when her shift is over they gather their own personal
belongings and go to the car, go wherever.  Her shift is over.

Q. She’s paid hourly, is that right?

A. Yes, ma’am.

Q. Did you ever pay for travel time?
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A. No, ma’am.

Q. Did you ever pay for mileage?

A. No.

     She agreed that the claimant kept track of her hours and would

turn those in on a weekly basis. 

     Ms. Gray testified:

Q. Would she have been performing any other job duties after
giving a report to this toddler’s mother?

A. No.

Q. Did you have a chance to go back and look at her chart
notes from that evening? 

A. Yes, ma’am.

Q. What was the last entry on it?

A. Patient resting with eyes closed.  Gave report to mother
and she signed off.

Q. What time did she sign off?

A. Ten p.m.

Q. Would she have been performing any of her job duties on
the steps outside of this homeowner’s property?

A. No.

Q. If she had fallen between the hours of five and ten p.m.,
while she was taking care of this toddler, do you have any
reason to dispute that it might have been a compensable injury
in that case?

A. No, I don’t.

    On cross examination, Ms. Gray agreed that she had complete

control as to where and whom her employees worked for.

                          ADJUDICATION
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A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of

administrative law judges. 

     Respondents filed a Response with respect to the claimant’s

Motion for Recusal and the constitutional matters raised by the

claimant.

    With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find her constitutional challenges to be

without merit.  Accordingly, I find that the Act is constitutional.

B.  Employment Services    

      The crucial issue for determination in this matter is whether

the claimant was performing employment services at the time of her

fall on June 24, 2008.

      Ark. Code Ann. § 11-9-102(4) provides:
  
     (A) "Compensable injury" means:
     (i) An accidental injury causing internal or
     external physical harm to the body. . . arising
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     out of and in the course of employment and which
     requires medical services or results in
     disability or death. An injury is "accidental"
     only if it is caused by a specific incident and
     is identifiable by time and place of
     occurrence[.]

(B) "Compensable injury" does not include:
(iii) Injury which was inflicted upon the

    employee at a time when employment services were
    not being performed or before the employee was
    hired or after the employment relationship was
    terminated[.]
     
     The test for determining whether an employee was acting 

within the "course of employment" at the time of the injury

requires that the injury occur within the time and space boundaries

of the employment, when the employee is carrying out the employer's

purpose or advancing the employer's interests directly or

indirectly.  Pilgrims Pride Corp. v Caldarera, 54 Ark. App. 92, 923

S.W.2d 290 (1996).

     Based on the record before, I find that the claimant has 

failed to prove by a preponderance of the evidence that she was

performing employment services when she fell as she departed the

home of client on June 24, 2008.  

     In the present matter, the claimant and Ms. Gray testified 

that on the day of the incident, the claimant’s shift ended at

10:00 p.m.  Both of their testimony and the record demonstrate that

at 10:00 p.m., the claimant had completed her paperwork relating to

the toddler and handed a copy of the report to the mother.  After

this, the claimant gathered her personal belongings and was walking

to her car when her fall occurred. (See full discussion above).  

     Under these circumstances, I find that the claimant’s shift 
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had ended and she was walking to her car to go home when her fall

occurred.  Not only had her shift ended, the claimant had completed

all of her job duties and paperwork relating to her client.  Since

her shift had ended, she was also not getting her hourly rate of

pay, nor was she paid for her mileage.  In fact, the evidence 

demonstrates that once the claimant arrived at her home, she did

not have any paperwork or charts to complete.        

     In summary, the relevant inquiry in the present case is “what

was the claimant doing at the moment of her injury.”  

     Hence, the evidence shows that the claimant was attempting to

walk to her car so that she could go home at the moment that she

was injured.  This act of walking to her car to go home was for her

own benefit, and not as a benefit or service to her employer.  As

a result, I find that the claimant was not performing employment

services at the time of her fall on June 24, 2008.

     Therefore, this claim must be, and is hereby respectfully 

denied and dismissed in its entirety.  Accordingly, the remaining

issues have been rendered moot and not discussed herein this

Opinion.  

           FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
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         existed June 24, 2008.
  

3.  This claim has been controverted in its entirety.

     4.  The claimant’s Motion to Recuse is hereby denied.  
         I find the Act to be constitutional.

5.  The claimant notified the respondent-employer on June 
         26, 2008 of her injury.     

6.  The claimant has failed to prove by a preponderance of the
    evidence that she was engaged in employment services at 
    the time of her injury.  

7.  All other issues not litigated herein are reserved under
         the Arkansas Workers’ Compensation Act.

                          ORDER

     For the reasons discussed herein this Opinion, this claim 

must be, and hereby is, respectfully denied.    

     All other issues not litigated herein are reserved under 

the Act.         

     IT IS SO ORDERED.

      _________________________
         CHANDRA HICKS

Administrative Law Judge
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