
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F613653

GLORIA TATE, EMPLOYEE CLAIMANT

PULASKI COUNTY SPECIAL SCHOOL DISTRICT,
EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 25, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was PRO SE.

The respondents were represented by HONORABLE BETTY J.
HARDY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 10, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on May 25, 2010.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The employee-employer relationship existed on
December 6, 2006.

2. The claimant sustained a compensable low
back injury on December 6, 2006.

3. The claimant’s average weekly wage of $187 per
week entitles her to a compensation rate of $125
per week.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Additional temporary disability after December of
2006.
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2. Additional medical treatment including
but not limited to past and future
medical treatment by Dr. Gary Harper and
physical therapy.

Respondent:

1. Compensability of knee problems.

The record consists of the August 10, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant sustained an admittedly compensable back

injury on December 6, 2006, when she slipped and fell at

work on approximately her fifth day of employment at the

Pulaski County Special School District.  The respondents

provided the claimant treatment through the St. Vincent

Family Clinic where she received x-rays and prescriptions

for medication.  The claimant was also given off work slips

for the period from December 8, 2006, through December 27,

2006.

On January 12, 2007, Dr. David Wassell, an orthopedic

specialist at OrthoArkansas examined the claimant.  Based on

his examination, Dr. Wassell indicated that he did not see

anything that would keep the claimant from performing her

job duties, and Dr. Wassell released the claimant to return

to full duty work with no restrictions.  Dr. Wassell also

discharged the claimant from his care, noting that she had

already been scheduled for physical therapy and stating that

he could see no other intervention required on his part.
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The claimant did not return to work for Pulaski County

Special School District after January 12, 2007, and the

claimant did not receive any of the further physical therapy

that Dr. Wassell discussed on January 12, 2007.  

The medical records submitted into evidence indicate

that the claimant was treated thereafter by her family

physician, Dr. Gary Harper, for back pain and other reported

conditions at various times between February 6, 2007, and

June 1, 2010.  The other conditions in 2007 included

constipation, eye irritation, diagnosed post traumatic

stress syndrome caused by the claimant watching her

daughter’s boyfriend murdered in the claimant’s front yard,

a later bullet wound in the claimant’s right leg, a female

condition, and a diagnosed bipolar condition.  

The claimant’s other conditions treated by Dr. Harper

in 2008 included sore throat, infection, fatigue, and left

knee pain.  The claimant’s other conditions treated by Dr.

Harper in 2009 included a left hand laceration with tendon

damage requiring surgery, infection of the left hand

laceration, a swollen right knee, and an upper respiratory

infection. Physicians at Arkansas Specialty Orthopedics

performed the surgery necessary to treat the claimant’s hand

laceration.

The claimant’s other conditions in 2010 treated by Dr.

Harper have included an ear ache, a swollen tear gland, and

pharyngitis.
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When asked about her employment since December of 2006,

the claimant testified that she was a supervisor over

housekeeping at a Comfort Inn for about a month in either

2008 or 2009. The claimant testified that she worked as a

dietician clerk at UAMS for three or four months and she

worked two or three days for a political re-election

campaign.  She has been approved for Social Security

Disability compensation because of her bipolar condition.

The claimant testified that, in addition to the

treatment for her back that she has received from Dr.

Harper, she has received acupuncture for her back while

visiting in California.  The claimant testified that she has

also recently begun receiving physical therapy from a

chiropractor, Dr. Williams.

In addition to her fall and back injury sustained on

December 6, 2006, the medical records indicate that the

claimant previously fell and hurt her back in 1998.  Dr.

Harper also treated the claimant for back pain radiating

down her right leg on July 7, 2000, and the claimant

complained of severe pain in the lumbar area on July 20,

2002, after a motor vehicle accident.  

In the present claim, the claimant seeks temporary

disability compensation after December of 2006, payment of

Dr. Harper’s medical expenses, acupuncture in Little Rock,

physical therapy, and additional treatment by Dr. Harper for

her back.  The respondents deny that the claimant is
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entitled to any of the additional benefits requested, and

also contend that the claimant’s knee problems are not

compensable.

After reviewing the entire record, and for the reasons

discussed below, I find that the claimant has failed to

establish by a preponderance of the evidence that she is

entitled to any of the additional benefits that she seeks.

Issue 1: Temporary Disability Compensation 
         After December of 2006.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has

failed to establish that she is entitled to additional

temporary disability compensation after December of 2006. 

In this regard, I note that the last medical report placing

the claimant in off work status for her compensable injury

only took the claimant off work through December 27, 2006. 

Dr. Wassell indicated on January 12, 2007, that the claimant

could in fact return to work at that time with no
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restrictions. Because I find Dr. Wassell’s January 12, 2007,

report the most persuasive evidence in the record regarding

the claimant’s ability to work after December of 2006 in

relation to her work-related back injury, I find that the

claimant has failed to establish by a preponderance of the

credible evidence that she was incapacitated from working

due to her compensable back after December of 2006.

Issue 2: Additional Medical Treatment 
         After January 12, 2007. 

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, I find that the claimant has

failed to establish that any of the additional treatment

that she received after January 12, 2007, was reasonably

necessary to treat her compensable injury.  Again, I find

credible Dr. Wassell’s conclusion on January 12, 2007, that
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the claimant was at or would very soon be at maximum medical

improvement.  The only additional treatment that Dr. Wassell

suggested was additional physical therapy.  While the

respondents may have refused to authorize any additional

therapy beginning on January 12, 2007, I note that the

claimant waited over three years thereafter to obtain

physical therapy on her own and also waited over three years

to take this claim to a hearing before this examiner

requesting that she receive the physical therapy that Dr.

Wassell ordered.  I also note that when Dr. Wassell examined

the claimant on January 12, 2007, he determined that she was

uncooperative, somewhat hostile, and exhibited an

inconsistency between straight-leg testing lying down and

straight-leg testing in a sitting position. Under these

circumstances, I find that the claimant has failed to

establish by a preponderance of the evidence that her

treatment by Dr. Harper, her physical therapy by Dr.

Williams, or her requested future acupuncture and physical

therapy are reasonably necessary to treat her work related

back injury.

Issue 3: Compensability Of Knee Problems And Falls.

The claimant has the burden of proof in establishing a

compensable injury.  The burden of proof the claimant must

meet is the preponderance of the evidence. Voss v. Ward's

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every
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legitimate inference in favor of the claimant and to give

the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence

regarding whether or not the claimant has met the burden of

proof be weighed impartially without giving the benefit of

the doubt to either party.  Arkansas Code Annotated §

11-9-704(c)(4); Wade v. Mr. C. Cavenaugh's, 298 Ark. 363,

768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196,

737 S.W.2d 663 (1987).

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the
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issue becomes a question of fact for the Commission's

determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, the only evidence indicating that

a possible connection exists between the claimant’s 2006

back injury at work and her subsequent falls and knee

problems is the claimant’s own testimony.  However, the

first reference to knee problems in the medical record is

Dr. Harper’s notation of knee pain during an office visit on

October 21, 2008, nearly two years after the claimant’s fall

at work on December 6, 2006.  The medical record persuades

me that the claimant’s knee problems did not manifest until

so long after December 6, 2006, that it would require

speculation and conjecture to find that a causal connection

between the claimant’s work related back injury and her much

later knee complaints. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on
December 6, 2006.

2. The claimant sustained a compensable low back
injury on December 6, 2006.

3. The claimant’s average weekly wage of $187 per
week entitles her to a compensation rate of $125
per week.

4. The claimant has failed to establish by a
preponderance of the evidence that she is entitled
to any period of temporary disability after
December of 2006.

5. The claimant has failed to prove by a
preponderance of the evidence that her knee
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problems are in any way causally related to the
compensable low back injury that she sustained on
December 6, 2006.

6. The claimant has failed to establish by a
preponderance of the evidence that past and future
medical treatment provided by Dr. Gary Harper is
reasonably necessary in connection with her
compensable low back injury sustained on
December 6, 2006.

7. The claimant has failed to establish by a
preponderance of the evidence that the additional
physical therapy or the acupuncture which she
seeks for her low back is reasonably necessary in
connection with her compensable low back injury
sustained on December 6, 2006.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


