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STATEMENT OF THE CASE

The claimant sustained an admittedly compensable left

elbow injury on January 30, 2004, when she struck her elbow

on an airplane while unloading the airplane at work. 

Through a course of treatment and referrals, Dr. Edward

Weber performed ulnar nerve neurolysis surgery on March 29,

2004.  The claimant later came under the care of Dr. Richard

Jordan who diagnosed her with reflex sympathetic dystrophy

during his first examination on October 26, 2004.  Dr.

Jordan treats the claimant’s reflex sympathetic dystrophy

with an implanted epidural stimulator for pain control.  In

addition to her admittedly compensable ulnar nerve injury in

the elbow, and her admittedly compensable reflex sympathetic

dystrophy condition, the claimant also developed neck and
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low back pain.  Dr. Jordan has performed fusion surgery to

the claimant’s neck unrelated to her work injury.  The

claimant has not contended that her neck or back problems

are work related. 

A hearing was previously held in this claim on

March 27, 2008, to determine (1) the reasonable necessity of

Dr. Jordan’s course of medical treatment from October 26,

2004, through September 7, 2007; (2) the duration of the

claimant’s temporary total disability beginning on August 3,

2004; and (3) the claimant’s appropriate impairment rating

associated with her diagnosed complex regional pain

syndrome/reflex sympathetic dystrophy.  In an Opinion filed

on May 12, 2008, this examiner found as follows:

1. The claimant sustained an admittedly compensable
injury to her left elbow on January 30, 2004. 

2. The appropriate compensation rates are $453/340.

3. A controverted attorney’s fee is owed on the
temporary total disability awarded herein.

4. The claimant’s long-term disability fits within
one of the categories of insurance payments for
which a credit/offset is provided under Arkansas
Code Annotated § 11-9-411.  The respondents are
therefore entitled to an appropriate dollar-for-
dollar offset under Ark. Code Ann. § 11-9-411(a)
for long-term disability benefits already received
by the claimant for the period of temporary total
disability compensation awarded herein.

5. The claimant proved by a preponderance of the
evidence that Dr. Jordan’s course of medical
treatment from October 26, 2004, through
September 7, 2007, has been reasonably necessary
for treatment of her compensable reflex
sympathetic dystrophy/complex pain syndrome.
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6. The claimant proved by a preponderance of the
evidence that she is entitled to temporary total
disability benefits from August 3, 2004, through
August 16, 2006, but failed to prove by a
preponderance of the evidence that she remained
within her healing period after August 16, 2006.

7. The claimant has failed to prove by a
preponderance of the credible evidence that she is
entitled to benefits for a permanent anatomical
impairment for her diagnosed reflex sympathetic
dystrophy.

No appeal was taken by either party from these

findings.

Another hearing was conducted on June 29, 2010, on the

current request for additional benefits.  In preparation for

that hearing, the parties identified the following

stipulations and issues for resolution:

STIPULATIONS

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee-employer-insurance carrier
relationship existed on January 30, 2004, at which
time claimant sustained a compensable elbow
injury.

3. The claimant sustained reflex sympathetic
dystrophy as a compensable consequence of her
compensable elbow injury.

4. The claimant’s average weekly wage was such that
she is entitled to compensation rates of
$453.00/$340.00.

5. Claimant reached maximum medical improvement and
the end of her healing period on August 16, 2006.

ISSUES

Claimant:

1. PTD and anatomical impairment.



4CARLA TABIEROS - F402414

2. Whether the statutory exclusion of complaints of
pain in determining physical or anatomical
impairment found in Arkansas Code Annotated
Section 11-9-102(16)(A)(ii)(a) is an over-broad
unconstitutional denial of the equal protection of
the laws in violation of the Constitutions of the
State of Arkansas and the United States.

3. Whether the claimant is permanently and totally
disabled.

4. Whether respondent is entitled to a credit/offset
provided by Ark. Code Ann. Section 11-9-411.

5. Compensability of unpaid medical expenses pursuant
to ALJ decision dated May 12, 2008, including two
Baptist Medical Center billings totaling
approximately $41,000.

6. Whether respondents are liable for payment of the
statutory penalty provided by Ark. Code Ann.
Section 11-9-802(c) for failure to pay medical
expenses incurred by the claimant within 30 days
after they became due pursuant to the decision of
the ALJ dated May 12, 2008.

7. Attorney fees.

Respondent No. 1:

1. PTD, offset per 11-9-411 for disability payments,
PPD, penalties for late payment of medical bills.

2. Attorney fees.

3. Res judicata.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation.

The record consists of four volumes: (1) the transcript

of the hearing conducted on June 29, 2010, and the exhibits

contained therein; (2) the transcript of the hearing

conducted on March 27, 2008, and the exhibits contained
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therein, marked as Joint Exhibit No. 1; (3) the transcript

of a deposition of Dr. Richard Jordan taken on November 16,

2009, marked as Joint Exhibit No. 2; and (4) Mr. Ryburn’s

post-hearing brief filed on August 6, 2010, and Mr. Brewer’s

post-hearing brief filed on August 2, 2010, which I have

“blue-backed” together to designate as part of the June 29,

2010, hearing record, marked as Commission Exhibit 3. 

DISCUSSION

Issue 1: The Claimant’s Impairment - Res Judicata, The      
Appropriate Rating For The Claimant’s Left Arm     
Ulnar Nerve Injury, And The Constitutionality of   
Ark. Code Ann. § 11-9-102(16)(A)(ii)(a).

Arkansas Code Annotated Section 11-9-102(16)(A)(ii)(a)

provides that “When determining physical or anatomical

impairment, neither a physician, any other medical provider,

an administrative law judge, the Workers’ Compensation

Commission, nor the courts may consider complaints of pain.” 

Arkansas Code Annotated Section 11-9-519(g)(1) provides that

the Commission “shall adopt an impairment rating guide to

assess anatomical impairment,” and that this “guide shall

not include pain as a basis for impairment....”  In response

to various statutory mandates the Commission adopted as its

guide “Guides to the Evaluation of Permanent Impairment (4th

ed. 1993) published by the American Medical Association

exclusive of any sections which refer to pain and exclusive

of straight leg raising tests or range of motion tests when
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making physical or anatomical ratings to the spine.” See

Commission Rule 099.34  

The Arkansas Courts have concluded that the Commission

may review the Guides even if the Guides are not in the

record, and the Commission may determine its own impairment

rating under the Guides, rather than simply assessing the

validity of impairment ratings assigned by doctors.  Avaya

v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  If the

allegation of permanent physical impairment is supported by

objective and measurable findings, then the Commission must

also consider the credibility of relevant subjective
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evidence as well in assessing permanent impairment. 

Singleton v. Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709

(2006).

A.  Res Judicata And The Maximum Impairment Rating For  
         An Ulnar Nerve Injury At The Elbow Under 
         The Guides.

In White v. Gregg Enterprises, 72 Ark. App. 309, 37

S.W.3d 649 (2001), the Arkansas Court of Appeals summarized

the doctrine of res judicata in workers’ compensation cases

as follows:

Res judicata applies where there has been a final
adjudication on the merits of the issue by a court of
competent jurisdiction on all matters litigated and
those matters necessarily within the issue that might
have been litigated. Castleberry v. Elite Lamp Company,
69 Ark. App. 359, 13 S.W.3d 211 (2000).  The doctrine
of res judicata is applicable to decisions by the
Commission.  Castleberry v. Elite Lamp Company, supra.
The doctrine of res judicata applies only to final
orders or adjudications.  White v. Air Systems, Inc.,
33 Ark. App. 56, 800 S.W.2d 726 (1990).  The filing of
a petition for review with the full Commission within
thirty days prevents the order of the administrative
law judge from becoming final.  White v. Air Systems,
supra. The key question regarding the application of
res judicata is whether the party against whom the
earlier decision is being asserted had a full and fair
opportunity to litigate the issue in question. 
Castleberry v. Elite Lamp Company, supra.

     In the present case, the parties previously litigated

the claimant’s entitlement to an impairment rating for her

diagnosed reflex sympathetic dystrophy/complex regional pain

syndrome, and in the Opinion and Order filed on May 12,

2008, this examiner specifically found that the claimant has

failed to prove that she is entitled to benefits for 

permanent anatomical impairment from her diagnosed reflex
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sympathetic dystrophy because Dr. Jordan’s determination of

sensory impairment and motor impairment were not based on

objective criteria.  (Commission Exh. 2 p. 14, 16)  Because

no appeal was taken from this finding filed on May 12, 2008,

I conclude that the issue of an impairment rating for the

claimant’s reflex sympathetic dystrophy/complex regional

pain syndrome is now res judicata, as Respondent No. 1

contends.

In the present claim, the claimant indicated in her

prehearing filings that she now seeks benefits for an

anatomical impairment rating for her original ulnar nerve

injury.  (Commission Exh. 1 p. 3)  The claimant contends

that she is entitled to benefits for a 60% impairment to the

upper extremity as assigned by Dr. Jordan.

However, I note that under two separate methods of

calculating impairment for ulnar nerve injuries at the

elbow, in both Table 15 on page 3/54 and in Table 16 on page

3/57, the Guides assign a maximum impairment rating of only

50% (not 60%) to the upper extremity for the most severe of

ulnar nerve injuries.  I also note that Dr. Jordan

specifically explained in his oral deposition of

November 16, 2009, that his 60% rating included both ulnar

and non-ulnar features, and taking out the non-ulnar

portions of the impairment, the claimant’s rating would in

fact be 50% to the upper extremity.  (Jt. Exh. 2 p. 38) I

understand from the totality of Dr. Jordan’s deposition
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testimony that the non-ulnar portions of Dr. Jordan’s 60%

rating are attributable to the reflex sympathetic

dystrophy/complex regional pain syndrome whose rating is now

res judicata.  (Jt. Exh. 2 p. 36) Consequently, in light of

res judicata applying to a rating for the claimant’s reflex

sympathetic dystrophy, in light of the claimant’s contention

that she is now seeking benefits for impairment to the ulnar

nerve, and in light of the 50% maximum impairment to the

upper extremity under both methods in the Guides for

determining the most severe impairment for an ulnar nerve

injury, I find that the maximum impairment rating to which

this claimant could be entitled under the Guides for an

ulnar nerve injury is 50% to the upper extremity, and not

the 60% assigned by Dr. Jordan by also including non-ulnar

components in his rating.

B.   Appropriate Rating For Claimant’s Ulnar 
          Nerve Injury At The Elbow.

In the present case, I find that the preponderance of

the credible evidence establishes that the claimant

sustained a “severe” ulnar nerve injury at the elbow for

which she is entitled to the maximum rating of 50% to the

upper extremity applying the criteria of either Table 15 on

page 3/54 or the criteria of Table 16 on page 3/57.

In concluding that the claimant’s ulnar nerve injury

and impairment is severe, I am persuaded by the following

medical evidence.
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An objective nerve conduction/EMG study performed by

Dr. Darin Wilbourn, on February 11, 2004, indicated

electrodiagnostic evidence of left ulnar mononeuropathy

localized 2 to 4 centimeters above the claimant’s elbow

primarily affecting the motor fibers, manifested by axonal

loss and denervation. (Jt. Exh. 1 @ Cl. Exh. 1 p. 45) In

addition, Dr. Wilbourn identified atrophy in the left FDI

muscle compared to the right.  Id.  Dr. David Rhodes

evaluated the claimant on February 17, 2004, and indicated

that the nerve conduction study showed atrophy of the ulnar-

innervated muscles.  Dr. Rhodes diagnosed left cubital

tunnel syndrome with motor involvement and recommended

surgery.  (Jt. Exh. 1 @ Cl. Exh. 1 p. 43)

Dr. Edward Weber evaluated the claimant and

characterized her nerve conduction and EMG study as showing

“severe” involvement of the ulnar nerve just above the

medial epicondyle.  (Jt. Exh. 1 @ Cl. Exh. 1 p. 42) Dr.

Weber performed surgery for neurolysis of the ulnar nerve

through the cubital tunnel on March 9, 2004, and in his

surgical report identified the existence of a compression of

the nerve at the proximal edge of the cubital tunnel.  (Jt.

Exh. 1 @ Cl. Exh. 1 p. 40) 

Dr. Weber indicated on March 22, 2004, that he would

anticipate it taking several months before the claimant’s

ulnar nerve begins to function again because of the severity

of her compression.  (Jt. Exh. 1. @ Cl. Exh. 1 p. 39)
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Unfortunately, the claimant’s symptoms from her ulnar nerve

injury did not abate.  

On June 28, 2004, Dr. Weber recommended that the

claimant undergo an MRI of her cervical spine to rule out

any chance of a C-7 radiculopathy.  (Jt. Exh. 1 @ Cl. Exh. 1

p. 25) She did so at her own expense, and that MRI was

deemed negative for a radiculopathy according to Dr. Michael

Moore on July 9, 2004.  (Jt. Exh. 1 @ Cl. Exh. 1 p. 20)

In addition to her post-surgical MRI, the claimant

underwent two post-surgical electrodiagnostic studies.  Dr.

Julia McCoy performed a repeat EMG/nerve conduction study on

June 3, 2004, which Dr. McCoy interpreted as indicating “a

severe reduction of amplitude with a conduction block at the

medial epicondyle on the left sparing sensory fibers.”

[Emphasis mine]  (Jt. Exh,. 1 @ Cl. Exh. 1 p. 34) Dr. McCoy

indicated that it is well documented that surgery did not

improve the claimant’s condition.  (Jt. Exh. 1 @ Cl. Exh. 1

p. 34)  

On June 8, 2004, Dr. Reginald Rutherford indicated that

the claimant has evidence on clinical examination of

“significant” abnormality of the left ulnar nerve.  (Jt.

Exh. 1 @ Cl. Exh. 1 p. 31) A neurological examination that

date indicated wasting of the ulnar-innervated small hand

muscles.  (Jt. Exh. 1 @ Cl. Exh. 1 p. 29) On June 29, 2004,

Dr. McCoy observed moderate atrophy in the intrinsic hand

muscles on the left, and she concluded that the claimant’s
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ulnar nerve entrapment persisted after surgery based on a

comparison of pre-surgery and post-surgery electrodiagnostic

studies.  (Jt. Exh. 1 @ Cl. Exh. 1 p. 26)

On June 29, 2004, Dr. Rutherford performed a second

post-surgical electrodiagnostic study which Dr. Rutherford

described as “abnormal demonstrating left cubital tunnel

syndrome of moderate severity.”  (Jt. Exh. 1 @ Cl. Exh. 1 p.

24) On July 9, 2004, Dr. Michael Moore described this

electrodiagnostic study as suggesting “severe” abnormality

of the left ulnar nerve.  (Jt. Exh. 1 @ Cl. Exh. 1 p. 20)

Dr. Moore, Dr. Rutherford, and Dr. McCoy each

recommended additional surgery with an ulnar nerve

transposition.  However, by the time the claimant was

evaluated by Dr. Richard Jordan on October 26, 2004, she had

developed reflex sympathetic dystrophy, and Dr. Jordan was

concerned that any additional surgery on the claimant’s

ulnar nerve might make her problems worse.  (Jt. Exh. 1 @

Cl. Exh. 1 p. 19) Dr. Jordan performed no further ulnar

nerve surgeries, but instead treated the claimant’s reflex

sympathetic dystrophy with implantation of an epidural

electrode stimulator intended to stop the progression of the

reflex sympathetic dystrophy/complex regional pain syndrome. 

(Jt. Exh. 1 @ Jt. Exh. 1 p. 12)

In his deposition on November 16, 2009, Dr. Jordan

testified that with regard to her ulnar neuropathy, the

claimant has a “considerable” loss of sensation in the ulnar
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nerve distribution and weakness of the extensors in the

intrinsics in the hand associated with the ulnar nerve. 

(Jt. Exh. 2 p. 18) Dr. Jordan recognized that under Table

15, the maximum rating to the arm for an ulnar injury is

50%, and when pressed to state the claimant’s rating by

considering only the ulnar aspect of her condition, Dr.

Jordan testified that the appropriate rating is 50% to the

arm because the claimant has no appreciable ulnar function. 

(Jt. Exh. 2 p. 36 and 38)  

In the medical reports cited herein, at various times

Dr. Weber, Dr. McCoy, and Dr. Moore have characterized the

claimant’s ulnar nerve dysfunction on electrodiagnostic

testing as “severe.” It is well settled that

electrodiagnostic test results and physician observations of

atrophy, which are also documented in this record, are

objective medical findings, and the characterization of the

claimant’s ulnar dysfunction on electrodiagnostic testing as

“severe” by Dr. Weber, Dr. McCoy, and Dr. Moore, persuades

me that the claimant has established by a preponderance of

the evidence that she is entitled to benefits for a “severe”

degree of ulnar nerve dysfunction at the elbow for a 50%

impairment to the left upper extremity pursuant to Table 16

on page 3/57.  Therefore, the preponderance of the credible

evidence establishes that the claimant is entitled to a 50%

impairment to the upper extremity applying either Dr.
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Jordan’s methodology for Table 15 or the simpler methodology

in Table 16.

I also feel compelled to comment on Respondent No. 1's

attorney’s admonition to Dr. Jordan on November 16, 2009,

regarding assigning impairment ratings that:

The law, of course, says you can’t use subjective
factors in a rating.  You have to use objective
factors.  A pinprick is dependent on the response from
the claimant and, therefore, in cases, have been held
to be a subjective factor.           

     As discussed above, the Arkansas Court of Appeals

previously indicated several years before Dr. Jordan’s most

recent deposition that if the allegation of permanent

physical impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

In the present case, the claimant’s permanent

impairment in the ulnar nerve is supported by objective and

measurable findings including both electrodiagnostic testing

and atrophy of muscles innervated by the ulnar nerve.  Since

the impairment is supported by objective and measurable

findings, it was not impermissible for Dr. Jordan to

consider subjective sensory deficits and motor deficits in

determining a rating to the ulnar nerve pursuant to the

methodology accompanying Table 15 on page 3/54, and thereby

concluding that the claimant has sustained a 50% impairment
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to the upper extremity for essentially no appreciable ulnar

nerve function.  These same objective electrodiagnostic test

results and physician-documented atrophies also support a

determination of “severe” ulnar nerve impairment at the

elbow pursuant to Table 16 on page 3/57.

Therefore, for the reasons discussed herein, I find

that the preponderance of the evidence establishes that the

claimant sustained a 50% impairment to the left upper

extremity caused by her ulnar nerve injury using either Dr.

Jordan’s methodology with Table 15 on page 3/54 or instead

by using the methodology of Table 16 on page 3/57.

In light of the pre-surgical and post-surgical

electrodiagnostic studies interpreted as indicating a

“severe” ulnar nerve dysfunction at the elbow, the fact that

the severe ulnar nerve dysfunction preceded the later reflex

sympathetic dystrophy/complex regional pain syndrome, and in

light of the 2004 MRI which was deemed negative for cervical

radiculopathy, I also find that the claimant has established

by a preponderance of the evidence that her severe ulnar

nerve dysfunction at the elbow is the major cause of the 50%

impairment to the upper extremity applicable using either

Table 15 or Table 16.

I also note that, pursuant to the provisions of

Arkansas Code Annotated Section 11-9-521(a)(1) and (f), a

50% impairment to the upper extremity at the elbow equates
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to 122 weeks (0.5 x 244 weeks) of benefits payable at the

claimant’s permanent partial disability rate.

C.  Constitutionality of Arkansas Code Annotated        
      Section 11-9-102(16)(A)(ii)(a).

The claimant acknowledges in Section 3 of her brief

that Dr. Jordan did not consider complaints of pain in

determining his anatomical impairment ratings, and the

claimant has not offered any evidence how she might have

been entitled to a higher rating for her ulnar nerve injury,

under either the AMA Guides to the Evaluation of Permanent

Impairment (4th ed. 1993), or any other impairment guide,

had Dr. Jordan been permitted by law to give consideration

to pain complaints in determining her ulnar nerve

impairment.

 I also again note that a 50% impairment to the upper

extremity is the maximum rating allowed under either Table

15 or Table 16 of the Guides for an ulnar nerve impairment

at the elbow, and I am herein awarding the claimant that

maximum allowable impairment.

Without some credible evidence indicating how this

claimant might be entitled to a higher rating for her ulnar

nerve injury if the statutory bar against considering

complaints of pain were removed, I find that the claimant

has failed to establish how the provisions of Arkansas Code

Annotated Section 11-9-102(16)(A)(ii)(a) might harm her

effort to obtain the highest available rating for her
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compensable ulnar nerve injury.  Under these circumstances,

where neither party stands to lose or gain financially based

on the outcome of the claimant’s constitutional challenge to

Section 102(16)(A)(ii)(a), I find that the claimant’s

constitutional challenge does not present a justiciable

issue but instead seeks an impermissible advisory opinion

and will therefore not be addressed further. Shipp v.

Franklin, 370 Ark. 262, 258 S.W.3d 744 (2007).

Issue 2: Compensability Of Two Baptist Medical Center        
         Bills From November 9-11, 2004, Res Judicata,       
         And Applicable Penalties.

A.  Compensability And Res Judicata.

At the prior hearing conducted on March 27, 2008, the

claimant presented evidence that Dr. Jordan performed two

related surgeries for implantation of an epidural electrode

on November 9, 2004, and on November 11, 2004, to treat her

reflex sympathetic dystrophy/complex regional pain syndrome. 

(Jt. Exh. 1 Cl. Exh. 1 p. 14-17) In the Opinion filed on

May 12, 2008, this examiner found in relevant part that the

claimant proved by a preponderance of the evidence that Dr.

Jordan’s course of medical treatment from October 26, 2004,

through September 7, 2007, has been reasonably necessary for

treatment of her compensable reflex sympathetic dystrophy/

complex pain syndrome.  (Comm. Exh. 2 p. 15) When no appeal

was taken to that finding, the issue became res judicata. 

Consequently, the medical bills for that surgery at Baptist

Health Medical Center on November 9, 2004, and on
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November 11, 2004, were for reasonably necessary medical

treatment for the claimant’s compensable injury.

B. Penalties.

In her prehearing filings, the claimant contended that

Respondent No. 1 is liable for a late payment penalty on

unpaid medical bills under Arkansas Code Annotated Section

11-9-802(c).  (Comm. Exh. 1 p. 2) At the start of the

hearing, however, the claimant’s attorney acknowledged that

Arkansas Code Annotated Section 11-9-802(c) does not provide

for a penalty for late payment of medical bills, and he then

sought to modify the hearing issue to request instead a

penalty for late payment of medical bills under Arkansas

Code Annotated Section 11-9-802(e).  Respondent No. 1's

attorney objected on the grounds that he had not been made

aware of the claimant’s proposal to amend the penalty issue

until the start of the hearing, and he therefore did not

foresee the need to bring a witness to address the

alternative penalty request under Arkansas Code Annotated

Section 11-9-802(e).  (T. 7-9)

Under these circumstances, where the claimant had no

possible remedy under Arkansas Code Annotated Section 11-9-

802(c) going into the hearing, and the claimant then

attempted to change the issue at the start of the hearing

without advance notice to Respondent No. 1, I conclude that

Respondent No. 1 was not provided adequate notice to bring a

witness or present other evidence to defend against possible
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liability under Arkansas Code Annotated Section 11-9-802(e)

at the hearing conducted on June 29, 2010.  Consequently, I

find that the penalty issue is reserved for future

resolution. 

Issue 3: Permanent And Total Disability.

With regard to an injured worker’s scheduled injuries,

such as the claimant’s ulnar nerve injury at the elbow, an

award of permanent disability benefits for a scheduled

injury is limited to the benefits provided for under Ark.

Code Ann. § 11-9-521 for that scheduled injury, absent a

finding of permanent and total disability.  See, e.g.,

Federal Compress & Warehouse v. Risper, 55 Ark. App. 300,

935 S.W.2d 279 (1996); Anchor Construction v. Rice, 252 Ark.

460, 479 S.W.2d 573 (1972).  Therefore, an injury scheduled

under Ark. Code Ann. § 11-9-521 is payable without regard to

proof of subsequent earning capacity. Consequently, an award

for a scheduled injury cannot be increased by considering

wage loss factors, unless the claimant proves that she is

permanently and totally disabled. See, e.g., Risper, supra,

Rice, supra.  Since the claimant in fact contends that she

is permanently and totally disabled, I may also consider the

effects of her compensable reflex sympathetic

dystrophy/complex regional pain syndrome in determining

whether she is permanently and totally disabled, even though

the claimant previously failed to prove that she is entitled

to benefits for any specific degree of permanent impairment
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for her reflex sympathetic dystrophy/complex regional pain

syndrome.  See Rutherford v. Mid-Delta, 102 Ark. App. 317,

285 S.W.3d 248 (2008). 

When making a determination of the degree of permanent

disability sustained by an injured worker, the Commission

must consider evidence demonstrating the degree to which the

worker's anatomical disabilities impair the worker’s earning

capacity, as well as other factors such as the worker's age,

education, work experience, and other matters which may

reasonably be expected to affect the worker’s future earning

capacity.  Such other matters may include, but are not

limited to, motivation, post-injury income, credibility, and

demeanor. Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984).  Curry v. Franklin Electric, 32 Ark. App.

168, 798 S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:
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(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).  “Permanent total disability”

means the inability, because of compensable injury, to earn

any meaningful wages in the same or other employment.  Ark.

Code Ann. § 11-9-519(e)(1).  The burden of proof shall be on

the employee to prove inability to earn any meaningful wages

in the same or other employment.  Ark. Code Ann. § 11-9-

519(e)(2).

In the present case, the claimant was 43 years old at

the time of the 2010 hearing.  (T. 30) She has a high school

education.  (T. 42) She was a dietician and cook in the army

from 1987 to 1989.  (T. 42) While stationed in Hawaii, she

took culinary arts classes at the University of Hawaii.  (T.

42) She obtained about one year of college credits.  (T. 57)

After her military service, the claimant worked for a

fire safety equipment company in Louisiana where her initial

job was inspecting fire extinguishers at the facilities of

business clients of Cliff’s Fire Safety Equipment Company. 

She was later a sales representative for the company for the

entire state of Louisiana.  (T. 46) When she and her family
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moved to Jacksonville, Arkansas, she worked approximately

two hours per day for three days per week performing

secretarial and bookkeeping duties for a Methodist church. 

(T. 47) 

She later went to work for Northwest Airlines at a

small airport as a customer service agent.  Her job duties

included all aspects of airport service including loading

and unloading airplanes, selling tickets, boarding and

unboarding airplanes, cleaning airplanes, and ground crew. 

(T. 47-48)

After her injury on January 30, 2004, the claimant last

worked on August 3, 2004.  (Comm. Exh. 2 p. 8) This examiner

previously determined that the claimant proved that she was

thereafter temporarily totally disabled from August 3, 2004

through August 16, 2006.  I reached this conclusion based on

the claimant’s testimony that she was unable to drive except

in emergency situations; the evidence that the claimant had

not worked since August 3, 2004; my observation of the

claimant’s demeanor at the hearing; and a report from Dr.

Jordan dated August 16, 2006, indicating that the claimant

remained within her healing period and unable to return to

her prior work.  (Comm. Exh. 2 p. 8)

At the most recent hearing held on June 29, 2010, the

claimant testified that she does not drive now because her

stimulator book says not to drive with the stimulator on and

because she cannot maneuver the steering wheel safely and
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comfortably with her left hand.  (T. 49) The claimant

testified that her left hand is numb and she cannot grasp

with it. (T. 51) The claimant testified that the

neurostimulator originally implanted in 2004 has been

revised or replaced several times since; the most recent

surgery occurred a couple of months before the June 29,

2010, hearing.  (T. 53)

The claimant testified that she could not go back to

food preparation work because she cannot lift pots with her

left hand.  (T. 55) She testified that it would be “kind of”

difficult to perform filing if she attempted light

secretarial work.  (T. 56)  

Dr. Jordan testified that the claimant cannot use those

fingers in her left hand innervated by the ulnar nerve

because she cannot straighten those fingers out.  (Jt. Exh.

2 p. 28) Dr. Jordan testified that the claimant is

developing a contracture in her left hand.  (Jt. Exh 2 p.

16) Dr. Jordan testified that the claimant’s complaints of

pain are consistent with a complex regional pain syndrome,

and are valid, legitimate and real.  (Jt. Exh. 2 p. 22) In

addition to her muscle abnormalities in the ulnar

distribution, the claimant also experiences weakness in her

triceps and the biceps because of her complex regional pain

syndrome.  (Jt. Exh. 2 p. 24)

Dr. Jordan testified that the claimant’s left hand is

nonfunctional, is virtually useless, and the claimant cannot
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use that arm to work.  Dr. Jordan testified that she could

not return to work for the airline because she could not

lift the luggage with one hand, and she could not perform a

desk job with a keyboard because that work also requires

both hands. Dr. Jordan testified that she would require one-

handed work only, and for example she could answer a

telephone. (Jt. Exh. 2 p. 27) 

After considering the clamant’s age, education, work

experience, the nature and extent of her compensable injury

and related impairment, and all other relevant factors, I

find that the claimant has failed to establish by a

preponderance of the evidence that she is unable to earn any

meaningful wages.  In determining that the claimant failed

to meet her burden of proof, I note that the claimant has

not presented into evidence any expert medical opinion

indicating that the claimant is physically incapable of

returning to work because of the ulnar nerve injury and/or

reflex sympathetic dystrophy in her left upper extremity,

and the claimant has not presented into evidence any

opinions from a vocational expert indicating that she is

unemployable because of the limitations presented by her

ulnar nerve injury and/or her reflex sympathetic dystrophy.

I consider it significant that, when Mr. Brewer asked

Dr. Jordan in his latest deposition whether the claimant’s

injury is severe enough for her to be vocationally unable to

work, Dr. Jordan indicated that there may be one-handed work
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that she can do, and then indicated that she could answer a

telephone.  (Jt. Exh. 2 p. 27) While using a telephone might

not be a significant transferrable job skill for a

significant portion of the population, in the present case,

the claimant has a work history in sales, having traveled

the entire state of Louisiana as a sales representative for

Cliff’s Fire Safety Equipment Company, and she presently

resides outside a large metropolitan area – Houston, Texas. 

(T. 32, 46) 

In concluding that the claimant has the capacity to

earn meaningful wages, I have considered her testimony that

she does not currently drive.  However, the claimant has not

presented any evidence indicating that her driver’s license

has been revoked or that her physicians consider her

medically unsafe to drive in light of her injuries, her

medications and/or her implanted stimulator.  The

stimulator’s manual does warn the user not to drive or

operate heavy machinery or power tools with the stimulator

turned on, since postural changes or abrupt movements can

cause an over-stimulation.  (Cl. Exh. 13 p. 1) However, the

stimulator has the capacity to be turned on and off. (T. 73) 

    Consequently, after considering the clamant’s relatively

young age, her high school education, her work experience

including sales, Dr. Jordan’s testimony that she could use a

telephone for work so long as she did not need her left

hand, her location in the Houston area, the nature and
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extent of her injury and impairment, and all other relevant

factors, I find that the claimant has failed to establish by

a preponderance of the evidence that she is permanently and

totally disabled as that term is defined by the Arkansas

Workers’ Compensation Law.  

Issue 4: Application Of Arkansas Code Annotated 
         Section 11-9-411(a) To Benefits Awarded Pursuant 
         To Ark. Code Ann. § 11-9-521 (a) and (f).

The claimant’s post-hearing brief argues two different

grounds as to why the reduction in benefits provided for in

Arkansas Code Annotated Section 11-9-411(a) do not apply to

an award of benefits in this case.  First, the claimant

notes that the reduction in Section 411(a) applies only

during the same “period of disability,” and the claimant

argues that benefits awarded under Arkansas Code Annotated

Section 11-9-521 are not for a “period of disability.” 

Alternatively, the claimant notes that Act 327 of 2009

amended Arkansas Code Annotated Section 11-9-411(a) to

provide that the reduction does not apply where the injured

worker has paid for the policy.  In the present case, the

claimant paid half of the costs for her disability policy,

and argues that, at most, only a one-half reduction should

therefore apply. 

The provisions of the Workers’ Compensation Act are to

be strictly construed.  Strict construction means that

nothing is taken as intended that is not clearly expressed. 

Taylor v. Lubritech, 75 Ark. App. 68, 54 S.W.3d 132 (2001).
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A.  Reduction In Benefits Payable Under Arkansas Code   
         Annotated Section 11-9-521.

Arkansas Code Annotated Section 11-9-411(a)(1) (2009

Suppl.) provides:

Any benefits payable to an injured worker under this
chapter shall be reduced in an amount equal to, dollar-
for-dollar, the amount of benefits the injured worker
has previously received for the same medical services
or period of disability, whether those benefits were
paid under a group health care service plan of whatever
form or nature, a group disability policy, a group loss
of income policy, a group accident, health or accident
and health policy, a group accident, health, or
accident and health policy, a self-insured employee
health or welfare benefit plan, or a group hospital or
medical service contract. [Emphasis added] 

Arkansas Code Annotated Section 11-9-102(8) provides:

“Disability” means incapacity because of compensable
injury to earn, in the same or other employment, the
wages which the employee was receiving at the time of
the compensable injury.

The claimant contends that the statutory offset for a

“period of disability” under Section 411(a) does not apply

where the Commission award is for “impairment” under Section

521.  I do not find the claimant’s argument persuasive for

the following reasons.

Fist, I note that permanent benefits provided for under

both Arkansas Code Annotated Section 11-9-521 (a schedule of

permanent compensable injuries) and under Arkansas Code

Annotated Section 11-9-522 (unscheduled permanent partial

disability) are each calculated and payable on a periodic

basis (i.e., weekly).
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Second, to the extent that the claimant asserts that

the reduction in Section 411(a) applies only to “disability”

benefits payable to an injured worker under the workers’

compensation law, I point out that the plain language of

this section states that the reduction applies to “any”

benefits payable under this chapter, and not just to

“disability” benefits payable under this chapter.

Third, even if the claimant is correct in suggesting

that the Legislature intended that “any benefits payable

under this chapter” to actually mean “any disability

benefits payable under this chapter,” I note that the very

first sentence of Arkansas Code Annotated Section 11-9-522

indicates that Arkansas Code Annotated Section 11-9-521 is

intended as a schedule of permanent partial disabilities,

not a schedule of permanent partial impairments, as the

claimant implies.  In this regard, I note that Arkansas Code

Annotated Section 11-9-522(a) states in relevant part: “(a)

A permanent partial disability not scheduled in § 11-9-521

shall be apportioned to the body as a whole....” [Emphasis

mine].  The Arkansas Supreme Court, citing Professor

Larson’s treatise, has likewise recognized that when the

Legislature developed the schedule of permanent benefits in

Arkansas Code Annotated Section 11-9-521, the Legislature

intended that the effect on earning capacity be conclusively

presumed instead of specifically proven for the listed

scheduled injuries.  Minnesota Mining & Mfg v. Baker, 337
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Ark. 94,989 S.W.2d 151 (1999); Anchor Const. Co. v. Rice,

252 Ark. 460, 479 S.W.2d 573 (1972).         

For all of the foregoing reasons, I find that the term

“any benefits payable to an injured worker under this

chapter,” as used in Section 411(a), includes weekly

benefits payable under Arkansas Code Annotated Section 11-9-

521.   

B.  Reduction In Benefits Where Claimant Paid Half The  
         Cost Of A Disability Policy.

I also find that the fact the claimant paid half the

cost of a disability policy does not affect the reduction in

benefits provided for in Arkansas Code Annotated Section 11-

9-411, regardless of whether or not the amendments of Act

327 of 2009 apply to this case for two reasons.  First, if

Act 327 does not apply to this case, then under the language

of Arkansas Code Annotated Section 11-9-411(a) prior to Act

327, the reduction in benefits in Section 411(a) applied

regardless of who paid the premium.  Dooley v. Automated

Conveyor, 84 Ark. App. 412, 143 S.W.3d 585 (2004).  

Second, if Act 327 of 2009 does apply, then I note that

Act 327 added the following language to Arkansas Code

Annotated Section 11-9-411(a):

(2) The reduction specified in subdivision (a)(1) of
this section does not apply to any benefit received
from a group policy for disability if the injured
worker has paid for the policy. [Emphasis mine] 

As I understand the claimant’s second argument, the

claimant requests that I interpret the term “if” to mean “in
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the proportion that” or “to the extent that.”  Had the

Legislature intended some type of proportional reduction in

benefits for a proportional payment of premiums, the

Legislature certainly could have used that type language. 

However, the term “if” means “on condition that” or “in the

event that.”  See Webster’s Ninth New Collegiate Dictionary,

p. 598 (1989).  I therefore understand the statute’s plain

language to indicate that the reduction does not apply in

the event that the injured worker pays for the entire

policy, but does apply if the injured worker, as here, has

paid for some portion of the cost of the policy. 

Consequently, I find that the reduction applies in this case

even though the claimant paid half the premiums.

Consequently, for the reasons discussed herein, I find

that the reduction in benefits provided for under Section

411(a) applies to an award of benefits payable under Section

521, and I find that the fact the claimant paid half the

premium for her disability policy does not affect the

statutory dollar-for-dollar reduction in payments contained

in Section 411(a).

Issue 5: Attorney’s Fees.

Since Respondent No. 1 has controverted in its entirety

the claimant’s claim for permanent benefits for her ulnar

nerve injury, I find that the claimant’s attorney is

entitled to an attorney’s fee on the indemnity benefits
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awarded herein pursuant to Arkansas Code Annotated Section

11-9-715(a)(1)(B).     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee-employer-insurance carrier
relationship existed on January 30, 2004, at which
time claimant sustained a compensable elbow
injury.

3. The claimant sustained reflex sympathetic
dystrophy as a compensable consequence of her
compensable elbow injury.

4. The claimant’s average weekly wage was such that
she is entitled to compensation rates of
$453.00/$340.00.

5. The claimant reached maximum medical improvement
and the end of her healing period on August 16,
2006.

6. The issue of an impairment rating for the
claimant’s reflex sympathetic dystrophy/complex
regional pain syndrome is now res judicata.

7. The preponderance of the evidence establishes that
the claimant sustained a 50% impairment to the
left upper extremity caused by her ulnar nerve
injury.

8. The claimant’s constitutional challenge to Ark.
Code Ann. § 11-9-102(16)(A)(ii)(a) does not
present a justiciable issue under the facts and
circumstances of the present case.

9. The medical treatment that the claimant received
from Dr. Richard Jordan at Baptist Health Medical
Center on November 9, 2004, and on November 11,
2004, was reasonably necessary medical treatment
for the claimant’s compensable injury.

10. The claimant withdrew her request for a late
payment penalty under Ark. Code Ann. § 11-9-802(c)
at the start of the most recent hearing, and the
claimant’s request for a late payment penalty
under Ark. Code Ann. § 11-9-802(e) raised for the
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first time at the start of the hearing conducted
on June 29, 2010, did not provide Respondent No. 1
timely notice. The new penalty issue is therefore
hereby reserved for future resolution.

11. The claimant has failed to establish by a
preponderance of the evidence that she is
permanently and totally disabled as a result of
her compensable ulnar nerve injury and/or her
compensable reflex sympathy dystrophy condition.  

12. The reduction in workers’ compensation benefits
provided for in Ark. Code Ann. § 11-9-411(a)
applies to the permanent benefits under the
schedule of Ark. Code Ann. § 11-9-521(a) awarded
herein.

13. The reduction in workers’ compensation benefits
provided for in Ark. Code Ann. § 11-9-411(a)
applies to the award of benefits herein even
though the claimant paid one-half of the premiums
for a group disability insurance policy.

14. The claimant’s attorney is entitled to a
controverted attorney’s fee on the indemnity
benefits awarded herein.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of
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which is to be paid by the claimant and one-half to be paid

by Respondents No. 1 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


