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STATEMENT OF THE CASE

On December 17, 2009, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on October 5, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following six, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about May 12, 2009.
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3. Respondents have controverted this claim in its entirety.

4. Claimant has received short-term disability payments equaling $1,417.42 per

week for each week he has been off work.

5. Claimant has unreimbursed and out-of-pocket medical expenses in the

amount of $1,242.59 as of August 11, 2009.

6. Claimant’s average weekly wage was sufficient to entitle him to the maximum

temporary total disability rate of $550.00 and the maximum permanent partial

disability rate of $413.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following issues were litigated:

1. Whether Claimant sustained compensable injuries in the forms of Post

Traumatic Stress Disorder, depression, anxiety, high blood pressure and

headaches.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues were expressly reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant was injured when the ceiling of the office in which he was working

fell on him following the explosion of a nearby petroleum storage tank.  The
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ceiling tiles, metal frame, and insulation struck him on his head and

shoulders, and his lungs and eyes were filled with dust and debris.

2. Claimant is currently undergoing continued treatment by his psychologist,

who has not released him to return to work due to his continuing mental

injury.

3. Claimant also continues medical treatment for high blood pressure and

headaches by his primary care physician.

4. Claimant’s mental injury was caused by the physical injuries he sustained

following the explosion.

5. At the time of the preparation of this document by Claimant, it is unclear

when, if ever, he will be able to return to work.

Respondents:

1. Respondents contend that the Claimant was involved in a work incident on

or about May 12, 2009, which resulted in him witnessing the deaths of other

individuals.  The Claimant was subsequently diagnosed with anxiety and

Post Traumatic Stress Disorder.  However, the Respondents contend that

such anxiety and Post Traumatic Stress Disorder are not compensable under

Ark. Code Ann. § 11-9-113.

2. The Respondents contend that the Claimant did not sustain a compensable

injury as defined by Ark. Code Ann. § 11-9-113 as there was no physical

injury nor any crime of violence.  Alternatively, even in the event there were

somehow an actual physical injury, the Claimant is not suffering from mental
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suffering or anguish as a result of that physical injury as opposed to the

traumatic event he witnessed which is not compensable under Arkansas law.

3. Additionally, the Claimant’s treating physician, Dr. David Staggs, released

the Claimant to return to work on June 1, 2009, and any claim for benefits

beyond that date would be barred.

4. Finally, the Claimant’s mental condition does not meet the diagnosis

requirement of the most current issue of Diagnostic & Statistical Manual of

Mental Disorders as required by Ark. Code Ann. § 11-9-113 and is thus not

compensable for that reason as well.

5. By way of final alternative contention, Respondents assert an offset for any

and all group health medical or disability payments as well as any

unemployment benefits paid to the Claimant, to the extent allowed by

Arkansas law, should compensability somehow be established.

6. Respondents reserve the right to amend their contentions and position in all

respects after additional discovery has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.



Summerhill - Claim No. F905453 5

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to reasonable and necessary medical treatment.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Cheryl Summerhill.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, his records from

Northstar EMS, consisting of a one-page abstract and three pages thereafter; Claimant’s

Exhibit 2, his records from White County Medical Center, consisting of a one-page abstract

and 13 pages thereafter; Claimant’s Exhibit 3, his records from Family Practice Associates,

consisting of a one-page abstract and 12 pages thereafter; Claimant’s Exhibit 4, his

records from Lowery Eye Clinic, consisting of a one-page abstract and two pages

thereafter; Claimant’s Exhibit 5, his records from Searcy Medical Center, consisting of a

three-page abstract and 52 pages thereafter; Claimant’s Exhibit 6, affidavits from and

curriculum vitae of Jack D. Thomas, Ph.D., consisting of 14 pages; Claimant’s Exhibit 7,

photographs of the alleged scene of injury, consisting of three pages; Claimant’s Exhibit

8, documentation related to his alleged medical expenses, consisting of 33 pages;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

one index page and 13 numbered pages thereafter.
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Testimony

Sidney Wayne Summerhill.  Claimant testified on direct examination that he worked

for Respondent EPCO, Inc. (hereinafter “EPCO”) for 30 years.  He began work on the

maintenance crew, and then held possessions, successively, as a gauger, dock man,

operator, corrosion technician and operations coordinator.  The last position, which he held

on the date he was allegedly injured, required that he oversee the operations of EPCO’s

facility at McRae.  There, two pipelines come through–16 and 20 inches, respectively, in

size.  EPCO takes the petroleum products that travel through the pipelines and stores them

in five on-site tanks.  From there, the products, which include gasoline, diesel fuel and jet

fuel, are pumped into another line that leads to Memphis.  Claimant’s office was in a metal

building located approximately 150 yards from the tanks.  He identified the photographs

in Claimant’s Exhibit 7 as depicting his office on May 12, 2009.

On that date, he testified that the following occurred:

I was sitting in my office working on my computer.  I guess it was 1:30,
quarter until two, something like that, between 1:30 and 2:00.  And there was
a very loud noise.  The ceiling come [sic] down on top of me, the insulation
and stuff, and dust in my eyes, and I could feel it in my throat.  It hit me on
the head.  I actually thought the building had actually just been struck by
lightning.  And I don’t know how long it sit [sic] there before I really realized,
you know, I needed to get up and get out.  But I did get up and go outside.
And immediately when I went out the door when I looked over to the tanks
and saw the tanks, you know, I knew that there had been an explosion, that
it wasn’t lightning.  And I went to the tank and found one of the guys that was
working there and got him and we come [sic] back to the office.  By that time
the emergency personnel and stuff were getting on hand, so I just–basically
just sit [sic] and–I really don’t remember a whole lot else about anything.

When asked what struck him inside the office, Claimant stated:  “[t]he ceiling tiles come

[sic] down and hit me.”  The tiles are shown in the photographs in evidence.  He testified

that the falling tiles hurt his head, and that dust got into his eyes and throat.
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With respect to his treatment, Claimant stated that he was treated at the hospital

and given oxygen.  He later saw his family physician, Dr. David Staggs.  He referred

Claimant to a psychologist, Dr. Jack Thomas.  Claimant began treating with Dr. Thomas

around June 9 or 11 of 2009, and has continued to see him since that time.  He sees him

weekly at present.  Claimant has continued to see Dr. Staggs as well.

Claimant admitted that he was treated for hypertension in 2005 and 2006.  But he

was not undergoing treatment for this condition at the time of the explosion.  However,

since the explosion he has taken medication for high blood pressure.  In addition, he is

being treated for headaches.  He takes Lexapro and Trazadone, among other medications.

Under care from Thomas, he copes with anxiety by engaging in relaxation techniques.  He

has traveled to the EPCO site in order to be “reacclimated.”

His testimony was that after the explosion, he was off work through May 31, 2008.

He returned to work on June 1, 2009, and worked until June 9, 2009.  However, he has not

worked at EPCO since that time.  Dr. Thomas released him to return to work in October

2009, but EPCO has not allowed him to return.  He has been receiving short-term disability

benefits for the period he has been off work.

Under questioning from Respondents, Claimant testified that he lost a couple of

friends in the explosion.  He contends that his compensable injuries consist of Post

Traumatic Stress Disorder, depression, anxiety, high blood pressure and headaches.  He

was unsure how much the ceiling tiles weighed, but stated that they were similar to the

ones in the hearing room.  They are not very heavy.  Claimant was not treated for a skull

injury, and he was unaware if he underwent any diagnostic tests for such an injury.  He has

not been treated for a shoulder injury since the date of the explosion.  While dust settled
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into his eyes after the explosion, subsequent tests showed no eye abnormalities.  He has

developed problems focusing since the explosion, but had already been wearing glasses.

Claimant is not aware of any lung problems, and has no breathing difficulties.  He had

undergone cardiac treatment in 2005, 2006 and 2007.  Claimant had his thyroid removed

at some point prior to the explosion, and takes Synthroid.  His headaches have been

“constant” since the explosion.  While he underwent treatment for headaches in 2004 after

striking his head at that time, the headaches were not as frequent then as they are now.

The sound of thunder still bothers him because he is afraid the ceiling will again fall on him.

He still has nightmares on occasion about the explosion.

Claimant is currently receiving long-term disability benefits.

When questioned by me, Claimant identified the photographs in his Exhibit 7 as

showing his office.  They show ceiling tiles missing over his position at the time of the

explosion.  He was unsure how many struck him, and if they were made of foam or

compressed fiberglass.  The tiles landed on his head and shoulders.  Claimant was not

struck by glass or other materials.  He did not know if any of the ceiling insulation hit him.

Under further questioning by Respondents, Claimant testified that the explosion

fatalities occurred approximately 150 yards from his location.

Cheryl Summerhill.  Called by Claimant, her husband, Mrs. Summerhill testified that

she prepared Claimant’s Exhibit 8.  The grid contains a recap of his out-of-pocket

expenses for his care in connection with the May 12, 2009 incident.  She stated that the

expenses are ongoing.

Under questioning from Respondents, Mrs. Summerhill stated that Blue Cross and

Blue Shield has paid for some of the bills, but Claimant has been responsible for co-pays.
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Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibits 1-5 and Respondents’ Exhibit 1 reflect the following:

Pre-incident.  On four occasions in 1993, Claimant presented for treatment of, inter

alia, headaches.  He suffered a closed head injury at work in September 2004 and

underwent an MRI, which was negative.  In this instance, he also complained of

headaches.  On October 6, 2006, he was noted to have a blood pressure of 140/90.  He

was placed on Diovan by Dr. Wilson Wong, and instructed to go on a low-salt diet.  His

blood pressure on December 6, 2006 was 147/90 in the right arm and 150/89 in the left.

On January 21, 2007, Dr. Alexander Orsini reported that Claimant’s hypertension had

worsened.

Post-incident.  On May 12, 2009, Northstar EMS examined Claimant at the site of

the explosion.  The notes of the incident read:

52 y/o w/m on scene @ gas tank explosion pt was in Office Approx. 100 to
150 yards for [sic] scene pt was sitting on ground very upset.  3 fatalities on
scene.  Pt B/P [up].  Pt stood up & started gasping for his breath pt. started
to Collapse.  I grabbed ahold of pt. got cot to him . . . .

Three readings of his blood pressure were 194/118, 156/114 and 154/105.  He was

transferred to the emergency room at White County Medical Center.  He complained of

head and throat pain, and rated it as 3/10.  His blood pressure upon admission was

148/91, and 144/89 42 minutes later.  Later readings were 151/92, 122/91 and 151/101.

Claimant was described as being “very tearful.”  His head CT scan was normal, and his

head was noted to be “atraumatic.”  Claimant’s eyes were normal upon inspection, and he

had no respiratory distress.  His mouth, nose and posterior pharynx were found to be
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normal.  He was noted to have hypertension.  Claimant was given an IV, prescribed Toprol

and Ativan, and was discharged with a diagnosis of “Acute stress reaction - anxiety.”

The note of his May 15, 2009 visit with Dr. Staggs states:  “He has been started on

Ativan and metoprolol for elevated blood pressure which he has not previously had.”

Staggs assessed him as having Post Traumatic Stress Disorder and anxiety, and wrote

that he is “completely unable to return to work at this time because of the psychological

trauma that he has experienced.”  When he returned to Dr. Staggs on June 9, 2009,

Staggs wrote that Claimant, inter alia, had developed “hypertension headaches” and had

“again regressed into significant elevations of his blood pressure.”  Claimant agreed to see

Dr. Thomas for counseling.  On July 9, 2009, Staggs noted that Claimant still had elevated

blood pressure, “classic PTSD symptoms,” a “persistent headache” and “[i]ncreasing

discomfort behind the left eye with subjective lid lag and decrease in peripheral vision.”

The doctor wrote that he did not see “any long term problems with the dust inhalation that

occurred nor with the trauma from the ceiling in his office that collapsed.”  As of August 10,

2009, Claimant was still reporting having chronic headaches.

On August 15, 2009, Dr. Staggs wrote a letter that reads in pertinent part:

Mr. Summerhill is now a 53 year old white male who presented to my office
5/19/09 after there had been an explosion in a field storage tank at his place
of employment.  By report there had been three employees who lost their
lives as a result of the explosion.  Mr. Summerhill was well acquainted with
these employees.  His office was in close enough proximity to the explosion
that parts of the ceiling in his office fell onto him.  He was taken to the
Emergency Room and treated for hypertension, extreme anxiety and dust
inhalation initially.  Mr. Summerhill started having severe insomnia, vivid
memories and panic type attacks in the following days, exhibiting clear
symptoms of post-traumatic stress disorder.  He was started on Meds for
anxiety, insomnia, blood pressure control.  He was referred to Dr. Jack
Thomas, Ph.D. in clinical psychology for management of his PTSD.  Mr.
Summerhill has agreed to see a psychiatrist is he did not start improving.
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Mr. Summerhill has been unable to return to work since the accident at his
work place.  He is somewhat improved from his initial status. He does not
seem to be quite as withdrawn as he initially was.  He is able to tolerate
interaction with others more readily.  After very strong encourage[ment] from
both Dr. Thomas and I, he has agreed to start exercise again which has
traditionally been a very important activity in his life.  His hypertension seems
to be coming under control.  I have encouraged him to continue to be faithful
in his adherence to cognitive therapy that is being conducted by Dr. Thomas.
I have encouraged him to be more socially interactive, keep busy with more
of his routine personal tasks, return to his former exercise routines all of
which I think will continue to aid in his recovery.

On October 6, 2009, Dr. Staggs wrote:  “His blood pressures have been low [sic]

normal as he’s lost weight and increased his exercise as we have requested.  I suspect this

is also due to the decrease[d] stress that he’s dealing with.”  On that date, his blood

pressure was 122/76, while on November 6, 2009 it was 130/80.

Claimant went to the Lowery Eye Clinic on July 9, 2009 and reported having

headaches and a drooping eye.  He described the headaches as being pressure in the

front of his head, and coming especially when he lies on his left side.  The examination,

however, was normal.

Dr. Jack Thomas first saw Claimant on June 11, 2009.  He asked that EPCO give

Claimant an indefinite leave of absence.  On June 4, 2009, Thomas wrote that Claimant

“possesses unequivocally the characteristics/tendencies” of Post Traumatic Stress

Disorder, Major Depressive Disorder and General Anxiety Disorder under the DIAGNOSTIC

AND STATISTICAL MANUAL OF MENTAL DISORDERS, FOURTH EDITION TEXT REVISION(“DSM-

IV- TR”).  Thomas’ treatment notes through October 9, 2009, reflect that Claimant

complained of, inter alia, headaches and flashbacks concerning the incident.  On October

11, 2009, Dr. Thomas wrote that Claimant expressed a wish to return to work on October

27, 2009, and Thomas released him without restrictions.
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Records-Nonmedical

Claimant’s Exhibit 6.  On August 12, 2009, Dr. Thomas executed an affidavit that

reads in pertinent part:

2. I am a licensed psychologist in the State of Arkansas, no. 77-24P.

3. I am currently working for the Searcy Medical Center in Searcy,
Arkansas in the position of Licensed Psychologist.

4. Sidney Wayne Summerhill was referred to me for treatment on June
11, 2009 by his Primary Care Physician, David L. Staggs, M.D.,
following an accident which occurred at Mr. Summerhill’s place of
employment while he was at work.

5. I have diagnosed Mr. Summerhill with and am currently treating him
for Post Traumatic Stress Disorder, Major Depressive Disorder, and
Anxiety (General Anxiety Disorder, GAD, NOS) pursuant to criteria
established in the most current issue of the Diagnostic and Statistical
Manual of Mental Disorders (Diagnostic and Statistical Manual-IV).
It is my professional opinion that he unequivocally possesses the
characteristics/tendencies for each of these three disorders according
and pursuant to the DSM-IV, a manual which I employ and utilize on
a daily basis in the treatment of my patients.

6. Based on the history of events related to me by Mr. Summerhill during
the course of his treatment with me, I understand that on May 12,
2009, as he was sitting at his desk in his office, an outside petroleum
storage tank located a short distance from the building in which his
office was located exploded and killed three workers known by him.
The force of the explosion apparently caused the ceiling inside Mr.
Summerhill’s office to suddenly, and without warning, collapse and fall
on top of his head and shoulders, filling his eyes and lungs with dust
and debris.  I have examined photographs of Mr. Summerhill’s office
following the explosion, photographs which I will use to help provide
appropriate therapy to him during the course of his treatment, and
they appear to show an area that is consistent with what Mr.
Summerhill has told me occurred in his office on the day of the
explosion.

7. It was not until after Mr. Summerhill was able to exit the building he
had been in that he determined what had actually happened at the
work site.  Given that sequence of events, it is my opinion that the
sudden collapse of the ceiling tiles, frame, and insulation which fell
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and hurt him when they struck him on his head and shoulders as well
as the breathing and visual problems he experienced from inhaling
the resultant dust and getting it in his eyes were the initial and a major
cause of the trauma he now experiences for which I continue to treat
him.

On November 18, 2009, Dr. Thomas executed a second affidavit.  Therein, he clarified that

he utilized the DSM-IV-TR in diagnosing Claimant, listed the criteria for Post Traumatic

Stress Disorder, Major Depressive Episode, and General Anxiety Disorder, and listed the

information he gleaned from Claimant during their visits that he used to arrive at the above

diagnoses.

Claimant’s Exhibit 6 also contains Dr. Thomas’ curriculum vitae.

Claimant’s Exhibit 7.  As discussed supra, this exhibit is comprised of three

photographs of Claimant’s office following the May 12, 2009 explosion.

Claimant’s Exhibit 8.  This exhibit is comprised of medical statements and a spread

sheet showing how much has been paid by Claimant and by other sources for the

treatment of his alleged injuries.

ADJUDICATION

A. Whether Claimant sustained compensable injuries in the forms of headaches and

high blood pressure.

Claimant has argued that as a result of the explosion on May 12, 2009, he sustained

compensable physical injuries in the forms of headaches and high blood pressure.

Respondents have controverted this.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002) defines "compensable

injury" as follows:
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(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).

No objective findings exist to support Claimant’s contention that his alleged

headaches are compensable.  Following the explosion, he was brought to White County

Medical Center.  His records note that his head was “atraumatic.”  He underwent a head

CT that day, but the test was normal.

Dr. Staggs has written that the headaches are related to Claimant’s hypertension–a

condition that he is also contending is compensable.  But the evidence before me shows

that his high blood pressure is a pre-existing condition.  Claimant was noted to have high

blood pressure in October 2006–well before the explosion at issue.  Despite his testimony

that he was not prescribed medication for this condition until after the explosion, his

records indicate otherwise.  In Lamb v. Dollarway School Dist., 2006 AWCC 51, Claim No.

F110789 (Full Commission Opinion filed March 14, 2006), the Full Commission held that

the claimant could not prove that his hypertension was caused by a work-related incident

because he had been treated for the condition long before the incident.  This is likewise

true in the case at bar.  In light of Claimant’s history, only through speculation and

conjecture could I tie his high blood pressure to the May 12, 2009 explosion–that the

condition arose out of and in the course of his employment.  But speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  Consequently, Claimant has not proven by a

preponderance of the evidence that either his alleged headaches or his high blood

pressure are compensable.
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B. Whether Claimant sustained compensable injuries in the forms of Post Traumatic

Stress Disorder, anxiety and depression.

Claimant has also contended that he sustained compensable injuries in the forms

of Post Traumatic Stress Disorder, anxiety and depression.  Respondents deny that these

alleged conditions are compensable here.  Arkansas Code Annotated § 11-9-113(a) (Repl.

2002) provides:

(a)(1) A mental injury or illness is not a compensable injury unless it is
caused by physical injury to the employee’s body, and shall not be
considered an injury arising out of and in the course of employment or
compensable unless it is demonstrated by a preponderance of the evidence;
provided, however, that this physical injury limitation shall not apply to any
victim of a crime of violence.

(2) No mental injury or illness under this section shall be compensable
unless it is also diagnosed by a licensed psychiatrist or psychologist and
unless the diagnostic of the condition meets the criteria established in the
most current issue of the Diagnostic and Statistical Manual of Mental
Disorders.

As the evidence above shows, Dr. Jack Thomas, a licensed psychologist in the State of

Arkansas, has diagnosed Claimant as having Post Traumatic Stress Disorder, Major

Depressive Disorder, and Anxiety (General Anxiety Disorder, GAD, NOS).  Pursuant to §

11-9-113(a)(2), these diagnoses must meet the criteria in the DSM-IV-TR, which is the

most current issue of that manual.

However, before I consider whether the diagnoses are valid under the manual, I

note that Claimant must prove under § 11-9-113(a)(1) that the alleged conditions were

caused by a physical injury to Claimant’s body.  He must establish this because a “crime

of violence” has not been alleged, let alone proven, to have occurred here.  In Dugan v.

Jerry Sweetser, Inc., 54 Ark. App. 401, 928 S.W.2d 341 (1996), the Arkansas Court of



Summerhill - Claim No. F905453 17

Appeals wrote that “Act 796 clearly shows that proof of a physical injury is now required

before a psychological injury can be compensable in Arkansas.”  But as shown above,

Claimant has not proven that such an injury occurred.  In reaching this decision, I note that

Claimant testified, and Dr. Thomas indicated, that Claimant was struck not only on the

head, but on the shoulders, and that dust got into his eyes, throat and/or lungs.  He has

not argued that he sustained compensable injuries to his shoulders, eyes, throat or lungs,

but I find, based upon my review of the evidence, that there are no objective findings of

injuries to these body parts, either.  Hence, regardless of whether the balance of the

elements of § 11-9-113 have been met, this particular criterion–a sine qua non–has not

been established.  See Parson v. Ark. Methodist Hosp., 2006 AWCC 140, Claim No.

F501700 (Full Commission Opinion filed August 16, 2006)(In Dugan, “the Court found that

there must be a compensable physical injury in order for the claimant to recover for a

psychological injury . . . .”)  Claimant has not met his burden of proof.

C. Whether Claimant is entitled to reasonable and necessary medical treatment.

Claimant contends that he is entitled to reasonable and necessary treatment.

Respondents dispute this.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and
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necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Because Claimant has not shown that he sustained a compensable injury, he

cannot prove by a preponderance of the evidence that he is entitled to reasonable and

necessary medical treatment.  This issue must fail at the outset.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


