
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F302130

RONNIE G. STONE, EMPLOYEE CLAIMANT

ARKANSAS HIGHWAY & TRANSPORTATION 
DEPARTMENT, EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 3, 2010

Hearing before Administrative Law Judge O. Milton Fine II on February 3, 2010, in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents No. 1 represented by Mr. William L. Wharton, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On February 3, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 9, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The third, fourth, fifth and sixth stipulations were amended at the hearing, resulting in

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times,

including February 7, 2003.

3. Claimant’s average weekly wage was $572.92, giving him compensation

rates of $382.00 for temporary total disability benefits and $287.00 for

permanent partial disability benefits.

4. Claimant reached the end of his healing period and maximum medical

improvement on January 16, 2006, and Respondents No. 1 have

controverted his entitlement to benefits after that time.

5. Claimant has been assigned a ten percent (10%) permanent anatomical

rating to the body as a whole, which has been accepted by Respondents No.

1.

6. Respondents No. 1 have accepted this claim as compensable.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of one concerning the entitlement of Respondents No. 1 to a setoff, and
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the withdrawal of those pertaining to compensability and Claimant’s entitlement to

temporary total disability benefits, the issues now read:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment, including treatment from Dr. Victor Chu.

2. Whether Claimant is permanently and totally disabled.

3. Whether Respondents No. 1 are entitled to a setoff.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

At the hearing, Respondents added an additional contention.  The contentions now

read:

Claimant:

1. Claimant contends that as a result of his compensable back injury that he

has been rendered permanently and totally disabled and is entitled to all

related benefits.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant is not permanently and totally

disabled.

2. Respondents No. 1 contend that they are entitled to a setoff, in the event

that benefits are awarded.

Respondent No. 2:
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1. The Death & Permanent Total Disability Trust Fund defers to the outcome

of the litigation.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has proven by a preponderance of the evidence that all of the

treatment reflected in Claimant’s Exhibit 1 was reasonable and necessary.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment, including pain management, of his compensable

back injury.

6. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to wage-loss disability of thirty percent (30%).

8. Respondents No. 1 are entitled to a dollar-for-dollar offset under Ark. Code

Ann. § 11-9-411(a) (Repl. 2002) concerning his receipt of disability
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retirement benefits from the Arkansas Public Employees Retirement System

and the Arkansas State Highway Employees Retirement System.

9. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, his wife Beverly, Larry Dickerson,

Robert Birchenough, Mark Bristow, and Craig Pakieser.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of seven index pages and 181 numbered pages thereafter;

Claimant’s Exhibit 2, letters pertaining to Claimant’s constitutional issue, consisting of one

index page and 6 numbered pages thereafter; Claimant’s Exhibit 3, a transcript of the

deposition of Dr. Victor Chu, taken July 22, 2009, consisting of 120 numbered pages;

Respondents No. 1 Exhibit 1, their prehearing questionnaire response plus attachments,

consisting of 56 numbered pages; and Respondents No. 1 Exhibit 2, their addendum to

their prehearing questionnaire response, consisting of 60 numbered pages.

In addition, and without objection from the parties, I have blue-backed to the record

the following:  a January 26, 2010 letter from Respondent No. 2, consisting of two pages,

addressing its position on the stipulations and issues; Claimant’s motion to recuse, brief

in support thereof, and attached documentation, filed January 27, 2010, consisting of 394
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pages; and the response thereto filed by Respondents No. 1 on February 1, 2010,

consisting of two pages.
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Testimony-Hearing

Larry Dickerson.  Called by Respondents No. 1, Dickerson testified that he is the

chief fiscal officer of Respondent Arkansas Highway and Transportation Department

(hereinafter “AHTD”), and the executive secretary of the Arkansas State Employees

Retirement System (“ASHERS”).  He stated that Claimant was approved for disability on

March 8, 2006, and started receiving disability retirement benefits on March 9, 2006.  The

current annual benefit is $9, 731.40.  There is a compound cost of living adjustment to this

each year.  ASHERS system has reciprocity with the Arkansas Public Employee

Retirement System (“APERS”).  Dickerson was informed that Claimant was approved for

disability retirement under that system as well.  His benefit from that plan is $274.92 per

month.  A person qualifies for disability under ASHERS if he is unable to perform his

current duties.  On the other hand, Claimant was automatically qualified for disability under

APERS because he been approved to receive Social Security disability benefits. 

ASHERS is contributory; while his employer contributed 12.9 percent of his salary toward

it, he contributed six percent.  His percentage was from after-tax earnings at first, and later

from pre-tax earnings.  Dickerson was unsure if Claimant’s participation in APERS was

contributory or non-contributory.

Robert Birchenough.  Called by Claimant, Birchenough testified that he lives near

Claimant and visits with him on a regular basis.  Birchenough has only lived there since

August 2005; he did not know Claimant before his accident.  His testimony is that Claimant

appears to have back pain.  He has difficulty walking; he does so while stooped, and uses

a cane.  According to him, he has occasionally seen Claimant misstep.  When
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Birchenough performed some tree removal on Claimant’s property, Claimant directed the

operation but did not physically participate.

Under questioning from Respondents No. 1, Birchenough stated that Claimant’s

involvement in the tree operation consisted primarily of asking him to take out particular

trees.  He has never seen Claimant fall.  At times, he does not use a cane.

Mark Bristow.  Called by Claimant, Bristow testified that Claimant is both his friend

and customer.  Bristow owns a marina, and Claimant moors his38-foot houseboat there.

They have known each other since 1988.  He saw him on a regular basis prior to his

February 2003 injury.  Before he was hurt, Claimant was very active, and could help load

a boat or unload a trailer.  Since the injury, Bristow has not asked him to help with tasks

such as moving docks or pieces of steel.  When Claimant comes over to play cards, he

has to get up every 10 to 15 minutes and move around.  It was Bristow’s belief that

Claimant is in pain.  He is not aware of Claimant having any limitations concerning

standing.  Claimant frequently uses a cane.  His walk has changed since the injury; it is

now more of a “hobble.”  Bristow has not observed any problems with balance.  Claimant

has declined to help him with tasks, citing his back as the reason.  He no longer carries

things heavier that light bags of groceries to his boat.  Claimant’s wife carries the rest of

the items.  When the Stones use their boat on the weekends, Claimant does not use it for

any other activity except piloting it slowly.  When the Bristows and the Stones went to a

baseball game in St. Louis, Missouri in September 2009, Claimant had to stop two or three

times on the road, 15 to 20 minutes at a time, to walk.  His medications appear to cause

a dulling of his senses, to make him quieter than he used to be.
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Under questioning from Respondents No. 1, Bristow stated that Claimant’s wife is

the one who performs maintenance on the boat.  Bristow owns a bait shop/convenience

stop.  He testified that Claimant could not be employed there because he could not stand

behind the counter for long periods of time or help pump gas or tie up boats.

When questioned further by Claimant, Bristow testified that he has witnessed

Claimant go distances of 20 to 30 feet without the cane.  Claimant has to constantly

change his position while sitting.

Under questioning from me, Bristow stated that Claimant still pilots his own boat,

and has done it from both a sitting and a standing position.  He does not appear to have

any problems stepping from the docking into the boat, which is a fairly level step.

Craig Pakieser.  Called by Claimant, Pakieser testified that he has known Claimant

since around 1989, and has been friends with him since 1994.  Pakieser and his wife have

a houseboat that, like Claimant’s, is moored at Bristow’s marina.  The Pakiesers and the

Stones have visited at the lake, and have gone together to races at Hot Springs.  Since

Claimant has been injured, these trips have been curtailed.  He has difficulty sitting, and

riding in an automobile.  It was Pakieser’s opinion that Claimant is depressed.  He is no

longer “happy-go-lucky,” and has problems with his short-term memory and with

concentrating.  He has tried to go back to work, but has not been able to do so.  Claimant

used to work with Pakieser on boat maintenance, but no longer does.  On boat trips,

Pakieser helps with the driving, and Claimant lies down at times.  Their trips now do not

generally last longer than two hours.
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When questioned by Respondents No. 1, Pakieser stated that Claimant consumes

alcohol, and that this may be a factor in his memory trouble.  At first, his testimony was that

he has not seen him drink while taking medication; later, he stated that he was unsure.

Under further questioning from Claimant, Pakieser testified that he has not seen

Claimant drunk.  They have only traveled to Hot Springs together twice in the seven years

since the accident.  In the past two years, they have had around 10 boat outings.  They

no longer stay overnight.  Claimant does not drive long distances.

When questioned further by Respondents No. 1, Pakieser stated that he has seen

Claimant consume more than one beer at a time.  He would not be surprised that Claimant

told his physician that he prefers alcohol to the medication in addressing his pain.

Beverly Stone.  Called by Claimant, Mrs. Stone testified that she has been married

to him for nearly 39 years.  Claimant has always been a hard worker.  He was employed

at Shepherd of the Hills for around 15 years.  Thereafter, he was employed by the Boone

County Road Department (“Boone County”) before going to work at AHTD.  He always felt

the need to work, and even went to work sick at times.  His inability to work since the

accident has cause him to become depressed.  They no longer travel.  Their trips on the

boat have been curtailed.

Mrs. Stone stated that Claimant has fallen on two occasions.  He has numbness in

his right leg.  Now, he uses a cane.  Even with his medications, he is still in pain, and only

sleeps four to five hours at a time.  He has difficulty playing with his grandchildren.  The

muscle relaxers he takes cause his eyes to be blurry and slow him down.  He has had

negative reactions to others.  The drugs he takes currently appear to “levelize him.”  Asked
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about alcohol consumption, Mrs. Stone testified:  “I think he uses it–I think Ron drinks

because he, he, it helps him relax.  If he takes the pills, then he’s a zombie.”  He drinks “a

few beers a day,” especially on weekends.  But she denied that he is an alcoholic.

Dr. Ron Williams treated Claimant with surgery.  Mrs. Stone stated that the

procedure helped his condition, and his pain lessened.  He tried to return to work, but was

unsuccessful.  When he attempted to do so, he came home after work and lay on the

couch with his legs propped under pillows.  At present, he spends a lot of time in his

recliner, using a heating or massage pad.  He feeds their cat and dog, but cannot lift more

than 10 pounds without difficulty.  Claimant operates a riding lawnmower, but not for more

than 20 minutes.  The activity aggravates his pain.  He takes a nap each day.  It was Mrs.

Stone’s opinion that Claimant’s condition is getting worse.

Under questioning from Respondents No. 1, Mrs. Stone testified that she did not

accompany Claimant to his July 29, 2008 functional capacity evaluation (“FCE”).  She

agreed with the results–that he could perform work in the Light classification.  Claimant did

not request a cane; his physician decided to prescribe it in order to prevent falling.  Mrs.

Stone also agreed with Dr. Boxell’s opinion that the only way Claimant’s condition could

improve would be for him to undergo a lumbar fusion or disc replacement surgery.  Boxell

stated that there was a 70 percent chance of improvement with surgery, and that with it,

Claimant might be able to return to his previous employment.  But Claimant elected against

the surgery after being informed of its risks.  At least 75 percent of their social life has be

curtailed by Claimant’s injury.
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When questioned further by Claimant, Mrs. Stone stated that he had to rest to or

three days after undergoing the FCE.  Similar efforts by him on other occasions require a

similar time to recuperate.

Under questioning from me, Mrs. Stone testified that one of the purposes of her

husband’s drinking is to lessen his pain.  Beer is the alcoholic beverage he consumes.

With respect to his position at Shepherd of the Hills, he maintained the set and

props, and performed in the play one night a week.  The heaviest object he lifted there

weighed around 40 pounds, and there was no consistent lifting in that range.  He left that

job when he was around 30 years old–27 years ago.

Ronnie Stone.  Claimant testified that he had to lift 40-pound speakers at times

while working at Shepherd of the Hills.  His job performing highway maintenance required

heavy lifting at times.  He erected road signs, and cleared roads during snowy weather.

When asked about his condition, Claimant stated:

My life has changed ever since February of ‘03.  I, I don’t feel good.  I’m in
constant pain.  And what aggravates me more than anything, when I try to
do something, anything, I just, I can’t do it.

Attempts to perform tasks results in severe pain that leaves him “down for two or three

days.”  Otherwise, he described his back pain as constant, and averaging 6/10 to 7/10.

Walking causes the pain to radiate down the back of his right leg, and lasts  four to five

hours.  Half of his right foot stays numb.  At first, he testified that he does not take a nap

often; but he later stated that he takes one each morning because his pain medication

makes him drowsy.  His pain causes insomnia at night.  He can only sit or stand for 20

minutes at a time.  Thereafter, he has to move around.  His testimony was that he cannot
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lift anything; to do so triggers pain.  On average, he has about ten “good days” per

month–when he is able to walk around his yard and engage in outside activities such as

working in his shop.  Even then, he has two productive hours at most, and can spend 30

minutes using a jigsaw to make a half-pound wooden plaque.

With respect to medications, Claimant stated that he currently takes Soma, Lyrica,

Hydrocodone and Cymbalta.  The side effect of Soma is that he is unable to concentrate

until noon each day.  Dr. Victor Chu is his treating physician, and the one who prescribes

his medicines.  He is his family doctor.  Claimant asked that Respondents pay for his

medications and for his treatment by Chu.

Under questioning from Respondents, Claimant testified that around February 21,

2006, Doris Taylor contacted him by letter and offered a program of rehabilitation or job

placement?  Claimant informed her that he first wished to speak with his attorney about

it, and Taylor told him that she did not feel that rehabilitation would make any difference

in his situation.  Nonetheless, Claimant neither accepted nor declined the offer.

When questioned by me, Claimant stated that after leaving Shepherd of the Hills,

he worked strictly in highway maintenance.  He operated a road grader and drove a dump

truck and a snow plow.  He possesses an active commercial driver’s license.  Claimant has

not operated any heavy equipment since suffering his injury.  He is not interested in any

type of vocational rehabilitation.  When asked why, he stated:  “I don’t know what I could

do.”  His medication reduces his pain from 8/10 to 6/10.  As to whether he would agree to

another operation to address his condition, he answered:  “I’m not ready for another

surgery right yet.”
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Testimony-Deposition

Dr. Victor Chu.  Dr. Chu was deposed on July 22, 2009.  He testified under

examination by Claimant that he is a licensed physician in family practice in Arkansas.

Chu is presently treating Claimant for injuries he sustained associated with a fall from a

snow removal vehicle on February 7, 2003.  Claimant’s records indicate that he suffered

a lateral recessed stenosis.  Dr. Ron Williams operated and assigned him a ten percent

(10%) impairment rating.  Williams wrote Chu on June 23, 2005 and stated, “I suspect

[Claimant] may not be able to return to work.”  He interpreted Dr. Chris Boxell’s January

16, 2006 note as indicating that Claimant is “incapable” of returning to work, but could flag

traffic “for short intervals” and pick up litter “part time” if he underwent disk replacement

surgery.  However, he admitted that he did not speak with Boxell to obtain this

interpretation.  Dr. Chu stated that Claimant had an excellent work history.  He was

referred to him by Dr. Benjamin Lampert on March 7, 2007.  Chu agreed that Claimant

suffers from post-laminectomy syndrome, and that it is related to his February 2003 injury.

Shown a copy of Claimant’s vocational evaluation, Dr. Chu agreed with the opinion

therein that Claimant is unable to return to work, based on his condition, work history and

education.  The doctor has prescribed a cane for him, and opined within a reasonable

degree of medical certainty that its need arises out of his work-related injury.  The cane

is necessary because Claimant has fallen in the past, and has a weakened right leg as a

result of his fall at work.

Dr. Chu is treating Claimant with Soma, a muscle relaxer; Cymbalta, an anti-

depressant and pain medication; Hydrocodone; and Lyrica.  These are all being used to
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treat his work-related injury.  He had to take medication to prepare him for his FCE.  The

narcotics and muscle relaxers impair his judgment, however.  It was his opinion that

Claimant is not employable.

Under questioning from Respondents No. 1, Dr. Chu stated that Claimant can work

in the Light category, provided that he is on narcotics to control his pain.  Chu is aware of

people in the workforce who regularly take narcotics for pain.  However, he did not know

of any job that Claimant could perform, given his background and his physical condition.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibits 1 (pp. 8-

16, 20-21, and 47 are the records of another individual and apparently were included in

the exhibit inadvertently), Claimant’s Exhibit 3, and Respondents No. 1 Exhibit 1 reflect the

following:

Pre-incident.  Claimant suffered a right inguinal hernia in September 2002, and

underwent surgical repair.

Post-incident.  On February 10, 2003, Claimant reported that he was climbing on

a dump truck three days earlier when his right foot slipped and he “pulled something” in

his right leg.  He stated that his right foot tingles, and that he is having sciatica and

numbness down into the right leg.  X-rays showed some arthritic changes and some

spurring.  A lumbar MRI on February 18, 2003 showed mild diffuse degenerative disc

disease, along with a mild broad-based posterior disc protrusion at L4-5 and L5-S1.

Foraminal narrowing was noted, but no focal herniation was found.  He was given a steroid

dose pak and anti-inflammatories, but did not report any improvement.  Dr. Thomas Leslie,
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who had been treating him, referred him to Dr. Ronald Williams, a neurosurgeon.  On

March 11, 2003, Dr. Williams wrote that Claimant told him that his injury occurred when

he slipped on some ice.  Williams had him undergo a lumbar myelogram, EMG and nerve

conduction studies.  The myelogram showed relatively poor filling of the nerve root on the

right at L5-S1, by the post-myelogram did not show its etiology.  The EMG and nerve

conduction studies did not 

show denervation in the S1-supplied muscles.  Dr. Williams state that he believed that

Claimant “does have a small ruptured disc.”  He referred Claimant for physical therapy, but

Claimant did not report improvement.  Williams told him that he could return to work, and

to continue therapy.  A repeat MRI again showed foraminal narrowing at L5-S1 secondary

to bone spur formation and a bulging disc.  EMG and nerve conduction studies showed

right S1 radiculopathy.  Claimant agreed to surgery.

On May 19, 2003, he underwent microdiskectomy at L5-S1.  His pre and post-

operative diagnosis was lateral recess stenosis, L5-S1, on the right.  Six weeks after the

procedure, he reported improvement, but some pain.  Williams ordered an evaluation, that

reflected that Claimant could return to work with some restrictions.  On July 16, 2003, he

released Claimant from his care.  Dr. Williams on September 11, 2003 assigned him a ten

percent (10%) whole-body impairment rating.

Claimant returned to Dr. Leslie on April 5, 2004, complaining of continued pain

down into his right leg.  Leslie wrote:  “There is no doubt this is related to his back problem

that Dr. Williams saw a year ago.”  An MRI showed no herniation or significant stenosis.

Physical therapy was directed.  Nonetheless, on May 21, 2004, he still rated his pain at
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7/10.  He was again referred to Dr. Williams, who administered a lumbar epidural steroid

injection and a trigger point injection.  Williams wrote that he “did not anticipate further

surgery.”

On July 27, 2004, Claimant reported to Dr. Leslie that he had lifted a couple of road

signs and felt “something pull” in his back, along with “a lightning bolt shoot up his spine

down and down into his buttock.”  More therapy was ordered, and he was placed in light

duty.  Claimant on August 2, 2004 reported that he was markedly better and ready to

return to work.  He was released with a 100-pound lifting restriction.  Claimant underwent

an MRI that Williams reported showed osteoarthritis in both hips and a possible labral tear

on the

left.  He was referred to Dr. William Hefley.

Dr. Williams saw him again on January 11, 2005, and recommended additional

therapy, along with steroid injections.  Claimant reported occasional pain in the leg, most

of which is non-radicular.  On April 15, 2005, he stated that his back problems had

worsened.  He reported right foot numbness to Dr. Chu.  A lumbar MRI on April 25, 2005

showed no change in his condition.  He went back to Dr. Williams, who prescribed a TENS

unit.  Dr. Aly Mohsen saw Claimant on May 10, 2005.  His diagnoses were:  (1)

progressive degenerative joint disease of the lumbosacral spine; (2) multiple degenerative

disc disease of the lumbosacral spine; and (3) multiple facet joint disease with associated

multilevel nerve root impingement and radiculopathy.  Mohsen performed facet injections

and a nerve block of L4, L5, S1-3.  Claimant underwent additional physical therapy.  He

reported to the therapist on May 23, 2005 that he had recently driven 300 miles, and
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experienced increased pain.  On May 31, 2005, he stated that he had stayed on his boat

most of the weekend, leading to increased tightness in the lower back.  A thoracic MRI on

June 3, 2005 reflected degenerative disc disease, particularly at T11-12.

On June 17, 2005, Dr. Chu took him off work for four to six weeks.  Claimant

reported that every time he goes back to work, he is able to work about one week and then

is down for three to four days.  He still presented with severe pain.  Chu wrote:

I do not think he is surgically correctable.  I do not think he is surgically
fixable.  I do not think physical therapy is going to make him better.  I do not
think shots are going to make him better.  I think his work is what is getting
him.  He is going to end up having to quit.  I think he needs to apply for
disability but we are going to give him one last chance.  Have him off for a
month and try to get his back best under control and then if it does not, he
probably needs to apply for disability.  There is no way in the world he can
continue to work his job doing the hours he is doing, doing the driving he is
doing and the sign posts he is putting up that he is going to be able to
continue to do this.  He has been gradually getting worse over time.

Dr. Williams saw Claimant on June 23, 2005 and wrote:

He is still having pain and his left leg is presently not working.  He brings
along a MRI of the thoracic spine that shoes an osteophyte at T11-12 on the
right . . . I have gone ahead and arranged for him to have a lumbar epidural
steroid injection.  I suspect he may not be able to return to work.

Claimant was referred to Dr. Chris Boxell for a second opinion.  His impressions

were of chronic back and right lower extremity pain following a work-related injury in 2003,

and degenerative disc disease with possible internal disc derangement syndrome.  Boxell

took him off work, and recommended a lumbar discogram.  He wrote that Claimant is

incapable of returning to work, but if he underwent surgery, he could resume normal duties

except for only occasional picking up of litter and no lifting over 100 pounds.  The

discogram showed high-grade tears at L4-5 and L5-S1, but was normal at L3-4.  On
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September 15, 2005, Boxell gave him a diagnosis of, inter alia, failed back surgery

syndrome with prior discectomy at the L5-S1 level.  He wrote on September 16, 2005 a

note that reads in pertinent part:

I think the origin for this patient’s symptoms are related to the degenerative
changes in his disks with associated internal disk derangement syndrome.
I think this stems from the type of work that he has done over the years and
the injury that he suffered prior to undergoing his first surgery which was a
simple discectomy.  I think this gentleman is now going to have to consider
one of three options.  The first option is to simply live with the pain and either
return to work with it or apply for Social Security disability benefits.  His other
option would be to either undergo artificial disk replacements at L4-5 and L5-
S1 or fusions at L4-5 and L5-S1.

As far as his work goes, I feel that the patient remains temporarily totally
disabled.  He cannot perform repetitive motion, drive a dump truck, drive a
tractor with a brush hog, pick up litter, shovel asphalt, sand, or gravel, lift up
to 100 pounds, lift up to 50 pounds, or flag traffic.  Without some type of
additional surgical treatment, the best this patient could hope for would be
ongoing pain and would require the services of a pain management
physician.  That might allow him to do some for of light duty work which
could consist of paperwork and perhaps sitting at a desk with the ability to
change positions frequently as required for pain relief.  I don’t think he could
lift over 20 pounds.  He could not push or pull objects weighing more than
20 pounds.  He could not climb ladders or work at heights.  He could not
perform work that would require him to be in a bent over position at the waist
for longer than a minute at a time.  In short, I think there is very little that this
gentleman could do if he continues to live with his pain.

On January 16, 2006, Boxell wrote:

If he were to undergo either surgery, I think he has a 70% chance for
improvement in his symptoms.  That does not mean that he would be pain-
free, but potentially better.  It might be possible for him to return to his prior
employment, although I don’t think it would ever be feasible for him to lift 100
pounds on a routine basis for to shovel dirt or gravel.  If he elects not to have
surgery, then I don’t think that there is much of his work that he could do.  I
don’t think he can stand for eight hours a day or longer waving a flag and
directing traffic.  He could do this for very short intervals of 30 to 45 minutes
at a time, but then he would have to rest.  He could pick up litter with the use
of a stick and/or prong, but again, frequent rests would be required.  I don’t
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think he could do much bending and I certainly don’t think he could lift
between 50 to 100 pounds intermittently or even routinely.

Claimant declined the surgical options and elected to pursue disability benefits.  Dr. Boxell

stated that if he were to undergo replacement or fusion, he would be unlikely to be able

to return to his previous work but would have a 70 percent chance of reducing pain and

improving function.  He opined that Claimant would need pain management, including

medications.

Claimant was referred to Dr. Benjamin Lampert for pain management.  The doctor

wrote on April 6, 2006 that “[h]e has been advised to decrease his alcohol intake and in

fact advised to completely stop his alcohol, but states that if he must pick between alcohol

and pills he would rather take the alcohol to help him with his pain.”  Claimant elected

against a spinal cord stimulator.  He received facet block injections.  Dr. Lampert on June

5, 2006 wrote that Claimant was off work “permanently.”  After the injections, Claimant

reported 90 percent improvement, and rated his pain as 2/10.  He stated that he was able

to sit, walk, bend, and stand with little complaint of pain.  However, on September 7, 2006

he reported that his pain had returned to 8/10.  Lampert on that date wrote that he would

not recommend either additional surgery or the placement of a spinal cord stimulator, that

Claimant’s pain was under better control, and that he had reached maximum medical

improvement.  The doctor added that the Cymbalta he had prescribed helped with both

Claimant’s pain and depression.  Claimant underwent a radio frequency facet neurotonomy

procedure in August 2006 and reported a 20 percent improvement regarding his pain.

Claimant returned to Lampert on March 5, 2007 and reported having persistent pain.  He
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stated that the pain was being controlled with Cymbalta and reduced activities.  However,

the 60-mile drive to the clinic aggravated his back.  Claimant also reported that he

occasionally takes Hydrocodone and that it did not cause any side effects.  Lampert

recommended that his primary care physician take over his pain management.

Dr. Chu resumed responsibility for his care.  On October 19, 2007, Claimant

reported that he fell because his leg gave out.  This also occurred in March 2009.  His

records show that he continued to present with severe back pain, and Chu has provided

him with pain medication.

Claimant underwent an FCE on July 29, 2008.  He gave a reliable effort, and

demonstrated the ability to perform work within the Light category.

Nonmedical Exhibits

The nonmedical records of Claimant that were introduced at the hearing include the

following:

Claimant’s Exhibit 1.  This exhibit contains the vocational evaluation performed by

Bob White on September 24, 2007.  White quoted from Boxell concerning Claimant’s

abilities and wrote:

Ronnie Stone completed twelve grades of formal education, graduating from
Omaha High School in Omaha, Arkansas in 1970.  He claims no further
formal education from vocational technical training or college.  High school
education and above means ability in reasoning, arithmetic and language
skills which permit performance of semi-skilled through skilled work.
Generally these educational abilities are acquired in formal schooling at the
12th grade level or above.

. . .
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With or without further medical treatment Ronnie Stone cannot return to his
job with the Arkansas Department of Highway and Transportation [sic].
These jobs are outside the limitations documented by Dr. Boxell, even with
surgical intervention.

Ronnie notes his limitations in fact are much more restrictive and it is difficult
for him to perform routine ADL and any activity increases his pain from
moderate to severe.  This is consistent with a diagnosis of failed back
syndrome and at age 55 will take him out of all employment.

His stamina and endurance have been reduced significantly (Ronnie
estimates 90%) his ability to start, sustain and complete task as well as
fatigue related to lack of sleep.

All jobs require persistence and pace to complete specific job tasks - all jobs
require dependability and reliability (worker traits) and the ability to complete
the normal eight hour work day and 40 hours work week.  All jobs have on
going [sic] work processes (requiring an individual to be in a set position for
a specific period of time to complete specific work tasks) with time
dependent schedules.

At his age, given his education and work history, I don’t believe surgery will
allow him to return to the labor force although hopefully it can reduce his
pain.

I have nothing to offer this gentleman vocationally, do not recommend job
search and wish him the best in the future.

Claimant’s Exhibit 2.  This exhibit contains correspondence related to Claimant’s

challenge to the constitutionality of the Workers’ Compensation Act.

Respondents No. 1 Exhibit 2.  This exhibit is comprised of paperwork related to

Claimant’s receipt of disability retirement benefits.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on January 27, 2010, a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and
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numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  Hence,

the Act is constitutional, and Claimant’s motion is denied.

B. Whether Claimant is entitled to reasonable medical care, including pain

management and physical therapy.

Claimant has argued that he is entitled to is entitled to additional medical treatment,

including treatment from Dr. Victor Chu.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The preponderance standard means

the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373,



Stone - Claim No. F302130 25

___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).  What constitutes reasonable and necessary medical treatment is a question of

fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45

S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

After consideration of the evidence, I find that Claimant has proven by a

preponderance of the evidence that all of the treatment reflected in Claimant’s Exhibit 1,

including that rendered by Dr. Chu, was reasonable and necessary to treat his

compensable back injury.  The evidence establishes that Claimant has reached the end

of his healing period.  But “[m]edical treatments which are required so as to stabilize or

maintain an injured worker are the responsibility of the employer.”  Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  This treatment is causally related

to his compensable injury.  Dr. Boxell wrote that Claimant would need pain management,

including medications.  Dr. Lampert, who provided him with pain management,

recommended on March 5, 2007 that his primary care physician assume the role of

providing pain management.  The evidence shows that Dr. Chu has been functioning in

that capacity.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

these physicians that Claimant requires pain management.

I note that this comports with Claimant’s own testimony, which I likewise credit, that

he suffers from severe back pain and needs, inter alia, medications to treat it.  The
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determination of a witness’ credibility and how much weight to accord to that person’s

testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe the

testimony of the claimant or any other witness, but may accept and translate into findings

of fact only those portions of the testimony that it deems worthy of belief.  Id.

Based on the foregoing, I find that Claimant has proven by a preponderance of the

evidence that he is entitled to additional treatment, including pain management, of his

compensable back injury.

C. Whether Claimant is permanently and totally disabled.

Claimant has asserted that he is permanently and totally disabled, or in the

alternative that he is entitled to wage loss disability over and above his impairment rating.

Respondents No. 1 dispute this.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back injury is unscheduled ones.  Cf. Ark.

Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to permanent

disability benefits is controlled by § 11-9-522(b)(1), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.
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See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to §

11-9-522(b)(1), when a claimant has been assigned an impairment rating to the body as

a whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors

that may impact a claimant’s future earning capacity, the Commission considers his

motivation to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  Id.  The Commission may use its own superior

knowledge of industrial demands, limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.
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“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).

Section 11-9-705(a)(3) provides that an administrative law judge shall determine

on the basis of the record as a whole whether the party having the burden of proof has met

such burden by a preponderance of the evidence.

The evidence before me shows that Claimant is 57 years old and is a high school

graduate.  He has had no formal education or technical training beyond that.  Claimant has

been a hard worker, and has had an eclectic work history.  For 15 years, he worked at

Shepherd of the Hills, managing the props of the production and even acting in the drama

at times.  The heaviest things he lifted there were 40-pound speakers.  After leaving there,

he was employed by the Boone County Road Department, and from there went to work for

Respondent AHTD.  He installed road signs and drove heavy equipment there–a dump

truck, snow plow and road grader.  Claimant has an active CDL.  

On February 3, 2003, Claimant was climbing on a dump truck when he slipped and

“pulled something.”  After conservative treatment did not alleviate his symptoms, Dr.

Williams performed a microdiskectomy at L5-S1 on May 19, 2003.  He was released on

July 16, 2003, and was assessed a ten percent (10%) whole-body impairment rating on

September 11, 2003.  Claimant returned to work, but in April 2004 reported continuing pain

down his right leg.  He also reported an incident of a “pulling” sensation and a feeling like
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“lightning” up and down his spine and into his buttock after installing a sign in July 2004.

He was given a 100-pound lifting restriction and underwent physical therapy and epidural

steroid injections.  Claimant began experiencing right foot numbness, and was prescribed

a TENS unit for pain.  Additional treatment consisted of a nerve block and facet injections.

Dr. Boxell saw Claimant for a second opinion and stated that Claimant would not improve

without further surgery–and would need pain management.  With additional surgery,

Claimant would have a 70 percent change of reducing pain.  While at one point he stated

that he might possibly return to his previous job, at another point he wrote that such would

be unlikely.  Regardless, Claimant declined to undergo either a lumbar fusion or disc

replacement surgery, after being informed of the risks.

Claimant now has difficulty walking.  His physician prescribed him a cane because

he has previously fallen twice.  He continues to have problems with numbness in his right

leg.  However, he can ambulate short distances without the cane.  In addition to pain

medication, which makes him drowsy, he takes Soma, which hampers his ability to

concentrate.  He also takes medication for depression.  Even with his medication, his pain

ranges from 6/10 to 7/10, and he sleeps for only four to five hours at a time.  Claimant

admitted that he uses alcohol–beer–to cope with the pain.

Since his injury, Claimant’s activities have been curtailed.  He used to be active,

using his houseboat on the weekends and going on automobile trips.  However, he now

has problems sitting for extended periods of time, and has to take breaks so that he can

walk around.  His trips on his boat are now relatively brief.  He can no longer perform
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maintenance on the boat, or load or unload it.  But he still pilots the craft from a sitting or

standing position.  Claimant’s wife, Beverly, carries all but the lightest items to the boat.

Claimant’s friend Bristow, who owns a bait shop/convenience store, testified that

Claimant could not work there because of his inability to stand behind the counter for long

periods of time or help gas or tie up the boats there.

Claimant underwent an FCE in July 2008, which reflected that he could perform

work in the Light classification.  Mrs. Stone agreed with this finding.  He took medication

prior to undergoing the evaluation, and testified that he had to recuperate for three days

thereafter.  Dr. Chu agreed that there are people in the working world who use narcotics

to deal with pain.  However, he did not believe that Claimant could return to work based

on his education, work history and physical condition.  This was also the conclusion

reached by Mr. White in his vocational evaluation.

Claimant has not responded to an offer of rehabilitation or job placement

assistance.  At the hearing, he testified that he is not interested in any vocational

rehabilitation because, in his words, “I don’t know what I could do.”  He is not motivated

to return to work.

Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, and having had the opportunity to assess their credibility,

I find that Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.  I credit the findings of the FCE that Claimant gave a

reliable effort and demonstrated the ability to performing work in the Light classification,

with, inter alia, occasional lifting of 11 to 20 pounds and frequent lifting of 1 to 10 pounds.
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In so doing, I note Dr. Chu’s testimony that, while Claimant took his medication prior to

rendering this effort, using pain medication does take place among some people in the

workforce.

However, I do find that after considering Claimant’s age, education, work

experience, the nature and extent of his injuries, his permanent restrictions, and all other

relevant factors, he has sustained a thirty (30%) impairment to his wage earning capacity

in excess of his anatomical impairment.  In so doing, I find that Claimant’s compensable

February 7, 2003 back injury is the major cause of his wage-loss disability.

D. Whether Respondents No. 1 are entitled to an offset concerning Claimant’s

receipt of disability retirement benefits.

Respondents have argued that in the event Claimant is awarded permanent and

total or wage loss disability benefits, there must be an offset under Ark. Code Ann. § 11-9-

411(a) (Repl. 2002) for the benefits Claimant has drawn from ASHERS and APERS.

Claimant does not agree with this.

Section 11-9-411(a) provides:

(a) Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

In Henson v. Gen. Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2007), the Arkansas Court

of Appeals stated:  “ We . . . hold that the Commission did not err in finding that Ark. Code
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Ann. § 11-9-411 applies to retirement-disability benefits, as the overriding purpose of §

411 is to prevent a double recovery by a claimant for the same period of disability.”

The testimony of Larry Dickerson, which I credit, was that Claimant was approved

for disability under ASHERS on March 8, 2006, and started receiving disability retirement

benefits thereunder on March 9, 2006.  ASHERS has reciprocity with APERS, and

Claimant was approved for disability retirement under that system as well.  Respondents

No. 1 Exhibit 2 shows that he is receiving these benefits.  After consideration of the

evidence, I find that Respondents No. 1 are entitled to a dollar-for-dollar offset with respect

to Claimant’s disability retirement benefits under ASHERS AND APERS.

E. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents No. 1 have controverted his entitlement

to wage-loss disability benefits over and above his impairment rating.  Claimant’s attorney

is thus entitled to a controverted attorney’s fee on all indemnity benefits awarded herein

to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002). 

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).
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Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1, in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


