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I.  BACKGROUND

Introduction

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on July 19, 2010 in Searcy,

Arkansas.  Claimant appeared pro se.  Respondents were represented at the

hearing by Mr. Curtis Nebben, Attorney at Law, of Fayetteville, Arkansas.  Claimant

testified at the hearing.  The sole exhibit admitted into evidence was Respondents’

Exhibit 1, a June 16, 2010 letter from Respondents’ counsel to Claimant, consisting

of two pages.  In addition, and without objection from the parties, I have blue-backed

to the record certain documents from the Commission’s file on these claims that

detail their procedural history.  These are as follows:
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• Change of Physician order dated January 5, 2006

• Form AR-C filed November 21, 2007

• Motion to Dismiss filed June 9, 2008

• Letter from Claimant’s then counsel to Commission dated June 16, 2008

• Letter from Commission to parties dated June 23, 2008

• Opinion of Administrative Law Judge entered May 8, 2009

• Opinion of Full Commission entered November 6, 2009

• Motion to Dismiss filed May 12, 2010

• Letter from Commission to parties dated May 17, 2010

• Email from Claimant’s then-counsel to Commission dated May 19, 2010

• Stipulation and Joint Petition filed June 1, 2010

• Letter from Claimant’s then counsel to Commission dated May 29, 2010

• Letter from Commission to parties dated June 3, 2010

• Letter from Claimant’s then counsel to Commission dated June 9, 2010

• Order entered June 14, 2010

• Letter from Commission to Claimant’s and Respondents’ counsel (with a copy
to Claimant) dated June 14, 2010

• Letter to Commission from Respondents’ counsel dated June 16, 2010

• Letter from Commission to Claimant dated June 22, 2010

• Undated handwritten letter from Claimant

• Letter from Commission to parties dated July 2, 2010

• Certified letter to Claimant returned undeliverable to Commission on July 23,
2010
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Per Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d ___, a copy of this

packet will accompany the copy of this opinion that is sent to the parties.  At the

hearing, the parties were given an opportunity to peruse the Commission’s file and

request the inclusion into the record of documents from the file.  However, they

declined this offer.  Respondents did ask that the Form AR-C plus the opinions

issued by me and the Full Commission be included; as shown above, they have

been.

Documentary Record

A review of that record reveals the following procedural history:

On November 17, 2005, Claimant sustained a compensable injury in the form

of a hernia, which was surgically repaired on January 12, 2006.  Respondents

accepted this injury and paid benefits, including temporary total disability benefits

from January 14, 2006 through February 13, 2006.  She was granted a change of

physician on January 5, 2006.  Claimant reached maximum medical improvement

on March 12, 2006, but suffered a recurrence and underwent a second surgery on

October 29, 2007.  Respondents accepted the recurrent hernia as compensable and

paid benefits.  Claimant filed a Form AR-C on November 21, 2007.  Therein, she

sought additional temporary total disability, temporary partial disability, additional

temporary partial disability, permanent partial disability, additional permanent partial

disability, and permanent total disability benefits, along with rehabilitation and
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attorney’s fees.  Respondents terminated her employment in January 2008 due to

the permanent restrictions of her injury.

Respondents filed a motion to dismiss on June 9, 2008, but Claimant objected

to dismissal by letter on June 16, 2008.  In light of this, I took the motion under

advisement and issued prehearing questionnaires.  A prehearing conference took

place on October 13, 2008, and the order issued on that date scheduled a hearing

on the following issues:

1. Whether Claimant is entitled to additional temporary total disability

benefits.

2. Whether Claimant is entitled to permanent partial disability benefits.

3. Whether Claimant is entitled to a vocational rehabilitation evaluation.

4. Whether Claimant is entitled to wage-loss benefits.

5. Whether Claimant is entitled to benefits pursuant to Ark. Code Ann. §

11-9-505(a)(1).

6. Whether Claimant is entitled to a controverted attorney’s fee.

The balance of the issues were reserved.  On February 24, 2009, the hearing took

place in Searcy.  On May 8, 2009, I issued an opinion that contained the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations set forth above are reasonable and are hereby

accepted.
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3. Because I find that Claimant’s recurrent hernia was an incisional

hernia, Ark. Code Ann. § 11-9-523 (Repl. 2002) does not apply.

4. Claimant has proven by a preponderance of the evidence that she is

entitled  to temporary total disability benefits from October 29, 2007 to

February 12, 2008, subject to a credit for whatever has already been

paid for that period.

5. Because the evidence did not show that Claimant received any

unemployment benefits during her healing period, no offset under Ark.

Code Ann. § 11-9-506(b) (Repl. 2002) applies here.

6. Claimant has not proven by a preponderance of the evidence that she

is entitled to permanent partial disability benefits and/or an impairment

rating.

7. Due to the above finding, Claimant is not entitled to wage loss

disability benefits.

8. Claimant has not proven by a preponderance of the evidence that she

is entitled to relief under Ark. Code Ann. § 11-9-505(a)(1) (Repl.

2002).

9. Claimant’s attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 2002).
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Claimant appealed this decision, and Respondents cross-appealed.  On

November 6, 2009, the Full Commission issued an opinion in which it affirmed and

adopted the May 8, 2009 decision.

The file reflects that no further action took place on this claim until May 12,

2010.  On that date, Respondents moved for dismissal under Ark. Code Ann. § 11-9-

702 (Repl. 2002), alleging:  “More than six (6) months have elapsed from the

Opinion of the Arkansas Workers[‘] Compensation Commission.  The claimant has

failed to request a hearing on those issues claimed in the Form AR-C, but not

litigate[d] previously.”  I wrote Claimant’s then-counsel on May 17, 2010, giving him

15 days to respond to the motion.  He did so by email on May 19, 2010, advising that

the claim had been settled and objecting to any dismissal.  A joint petition was filed

on June 1, 2010.  Claimant’s then-counsel on May 29, 2010 requested that the

petition be considered on interrogatories as opposed to a hearing.  I informed the

parties on June 3, 2010 that I would consider the joint petition in this fashion, but

reserved the right to hold a hearing.  However, Claimant decided to reject the

proposed settlement and fire her attorney.  On June 9, 2010, counsel informed the

Commission of these facts and requested permission to withdraw from the case.  In

an order that was entered on June 14, 2010, I granted the motion to withdraw.  I

pointed out that because the joint petition was filed after the motion to dismiss,

Respondents’ position on dismissal at that point was unclear; and because no

hearing request was in place, I returned the file to the Commission’s general files.

A copy of the order was sent to counsels, along with the now-pro se Claimant.
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Respondents responded on June 16, 2010 by requesting a hearing on the motion

to dismiss.  They also sent a letter to Claimant on that date, enclosing a check for

$4,226.50 for the temporary total disability benefits that had been awarded in my

opinion (the previous check had been returned because it had not been cashed

within 90 days).  I sent a copy of the motion on June 22, 2010 to Claimant, asking

for her response within 15 days.  In an undated, handwritten letter, Claimant replied:

I Rhonda Stephens am writing in response on my case.  I know [sic]
longer have a[n] attorney.  I feel like my lawyer did not rep[re]sent me
right.  I believe with him working this other job he had know [sic] time
for his clients.  He never would return my phone calls.  I would like to
have another hearing.  I don’t agree to the Motion to Dismiss case.  I
feel like I should have been [entitled] to back wages since they would
not let me come back to work.  The doctor that done my surgery did
not give impairment ratings.  I should be [entitled] to one with the 25
lb. Restriction he placed upon me.  I understand how hard it is to go
against a billion dollar company they seem to get by with all the thing
they do to people.

On July 2, 2010, I notified the parties by first class and certified mail that a

hearing on the motion to dismiss was set for July 19, 2010 at 9:00 a.m. at the Wilbur

D. Mills Courts Building in Searcy.  While Claimant did not claim the certified letter,

the one sent by first-class mail was not returned.

Hearing Testimony

Rhonda Stephens.  Under questioning from me, Claimant stated that she fired

her attorney, and that she would represent herself at the hearing.  Her testimony was

that it was her intention to obtain another counsel and file another appeal.  She has

talked to several attorneys, but they have informed her that they cannot represent

her until it was confirmed in writing that her previous attorney is no longer on the
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case.  When asked about my June 14, 2010 order allowing her counsel to withdraw,

Claimant denied ever receiving a copy of it; but she admitted that the address shown

on the enclosure letter was hers.  She stated that her husband was receiving all of

her mail until their divorce became final two weeks before the hearing.  Despite the

representation of Respondents’ counsel that he never received a copy of Claimant’s

undated, handwritten letter to the Commission, she maintained that she sent a copy

to him.

In addition to filing another appeal in this case, Claimant wishes to seek a

claim for back-wages against Respondent Wal-Mart.  While she also wants to

pursue an impairment rating, she admitted that her quest for one in her previous

hearing was found to be without merit.

When questioned by Respondents, Claimant stated that she had received a

second check to satisfy her awarded claim for temporary total disability benefits,

after the first check went uncashed.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, and having had an opportunity to hear

the testimony of the Claimant/witness and to observe her demeanor, I hereby make

the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. Respondents have not proven by a preponderance of the evidence that

dismissal of this claim is warranted under Ark. Code Ann. § 11-9-702(d)

(Repl. 2002).

3. Because Respondents did not move for dismissal under AWCC R. 099.13,

this provision will not be addressed here.

4. Respondents’ motion to dismiss is hereby denied without prejudice.

5. Prehearing questionnaires will be issued forthwith, and a prehearing

conference will be scheduled as soon as practicable.
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III.  DISCUSSION

Respondents have moved for dismissal of this claim under Ark. Code Ann. §

11-9-702 (Supp. 2009).  Subsection (d) provides:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  Pursuant to Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), Respondents

have the burden of proving the above by a preponderance of the evidence.  This

standard means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W.2d 442 (1947).

As shown above, the claim was filed on November 21, 2007.  Respondents

initially moved for dismissal on June 9, 2008.  However, because Claimant objected

to dismissal, I took the motion under advisement and issued prehearing

questionnaires.  The claim was heard on the merits.  As part of that initial hearing,

Respondents did not press for a ruling on their motion to dismiss.  Such an argument

would no longer be meritorious, since Claimant did make a bona fide hearing

request–best illustrated by the fact that the hearing took place.

Here, in their second motion, they are not arguing for dismissal based on the

six-month period that commenced upon the filing of the Form AR-C.  Rather, they

argue that Claimant should have requested a hearing within six months after the



Stephens - Claim No. F512595 11

previous decision had become final on the benefits she sought in that form which

have yet to be litigated.  This is clearly not the reading of § 11-9-702(d).  In passing

Act 796 of 1993, the General Assembly made it plain that the provisions of the

Arkansas Workers’ Compensation Act are to be strictly construed by the

Commission and the courts.  See Ark. Code Ann. § 11-9-704(c)(3) (Repl. 2002);

Duke v. Regis Hairstylists, 55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict

construction means narrow construction and requires that nothing be taken as

intended that is not clearly expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548,

26 S.W.3d 771 (2000).  This claim has not been dismissed.  Hence, their motion to

dismiss must be denied.

I note that Respondents have not moved for dismissal under AWCC 099.13.

Thus, that provision will not be considered.  Cf. Singleton v. City of Pine Bluff, 2006

AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,

2006)(improper for administrative law judge to address issues not raised at hearing),

rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

At the hearing, Claimant made clear that she seeks another hearing on her

entitlement to additional benefits.  This should proceed as soon as possible.  For

that reason, new prehearing questionnaires will be issued forthwith.  Thereafter, a

prehearing conference will be scheduled as soon as practicable.

IV.  CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss is hereby denied without prejudice.
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IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


