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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits as a result of her November 18, 2008, compensable

injury.  On March 22, 2010, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions relative to the afore.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of Betty A. Starks — the claimant, Yolanda Betts, Kasha Greer, Shannon

Durden, Rhonda Bradley, and Robert Davis, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION

Betty A. Starks, the claimant, with a date of birth of February 14, 1982, is a high school
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graduate with one year of college education.  Claimant commenced her employment with

respondent on January 12, 2004, as a stock person.  After working as a stock person, cashier, and

assistant manager the claimant was promoted to the position of store manager in 2005.

The claimant is the store manager of Store 4378, located at 2001 West Main Street,

Blytheville, Arkansas.  As store manager the claimant performed numerous duties, to include

unloading trucks, scheduling employees to work, preparing paperwork - payroll and deposits. 

The testimony of the claimant reflects that as store manager she was supposed to work fifty-two

(52) hours per week she routinely worked more.  

Regarding the hours per week she worked in November 2008, the testimony of the

claimant reflects:

I believe that we had just cut to forty-four hours.  Normally,
our store hours were the same time that we worked, but I work on the 
west side .   .   . and that side of town hours are normally from nine
o’clock (9:00) to seven o’clock (7:00).  (T. 21).

The store was still operating during its normal hours on November 18, 2008, when an armed

robbery occurred.   The claimant was in the store at work when the armed robbery occurred at

approximately 5:45 p.m.  The claimant sustained a psychological injury as a result of the robbery. 

In explaining the impact of the robbery on her, claimant testified:

The robbery impacted me because I thought I was a strong 
individual, and I couldn’t protect anybody.  I couldn’t protect myself. (T. 22).

At the time of the robbery the claimant and a cashier were the only individuals present.  Law

enforcement authority was notified of the robbery following its occurrence.  The testimony of the

claimant reflects that she was seen by medical personnel, her family doctor - Dr. Richard Hester,

following the robbery:
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Right after the robbery, yes, Sir, I did seek medical treatment.
I went to my family doctor, and he said he didn’t deal with psychiatric,
so he referred me to Mid-South, and from there, Michelle referred me
to .   . . (T. 22-23).

The claimant notified her supervisor, Mr. Robert Davis, of the robbery.  Claimant added that it 

was her supervisor who advised her that she really needed to get medical treatment.

The testimony of the claimant reflects that she would have normally reported for work at

8:30 a.m., thirty minutes before the store normally opened, the following day, but for her visit to

her family physician.  The claimant did report to her store the day following the robbery to speak

to Mr. Davis, but not for the purpose of working.  Mr. Davis was present at the store on

November 19, 2008.

The testimony of the claimant reflects that she was referred by her family to Mid-South,

and later referred by Mid-South to Twin Rivers.  Claimant testified that she was furnished

treatment at Mid-South which consisted of counseling and medications.  The claimant had

received psychological treatment at Mid-South prior to the November 18, 2008, robbery,

however was not receiving same at the time of the November 18, 2008, robbery.  Regarding the

point in time she last received psychological treatment prior to the November 18, 2008, date, the

testimony of the claimant reflects:

I believe it was in 2006 or - I think it was in 2005.  I was
in a previous - there was a robbery at the store - the first robbery 
I was ever in. 

I was fine - they promised me - they said it would never
happen again - you don’t have to worry about it no more. (T. 24-25).

Claimant estimates that she received counseling growing out of the prior robbery of the store for

“about several months”, during which time she was off work. (T. 25).  Claimant offered,
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regarding any workers’ compensation benefits growing out of the prior robbery:

I think they paid for the counseling.  I don’t think they paid
for me being off work or anything like that. (T. 25).

The claimant was the manager of the store at the time of the prior robbery.  

Following her referral to Twin River by Mid-South in connection with the November 18,

2008, robbery, the testimony of the claimant reflects:

It was probably in - they put me on off-work status.  The 
robbery was the 18th, I went to the doctor on the 19th, went to Mid-
South, and they sent me to Twin Rivers, so it was probably about 
the 20th or something, or so.  (T. 26). 

Claimant continued, regarding the nature of her treatment at Twin Rivers:

Extensive - like, you know, they monitor you, and I had
counseling, and group therapy - everything that they could 
possibly do to try to help me cope with the situation. (T. 26).

The testimony of the claimant reflects that she was prescribed medicine and directed to remain

off work.  Claimant was provided an off-work slip by Twin Rivers.   Regarding the disposition of

the off-work slips that she was provided, claimant testified:

I provided it - they contacted me - and workers’ comp - 
but they contacted Twin Rivers and talked to them about the 
situation, cause I couldn’t really do anything.  I was mentally 
unstable. (T. 27).

Clamant acknowledged receiving temporary total disability for the period November 18,

2008, through December 31,2008/January 1, 2009.  Claimant testified that she was released to

return to work on February 6, 2009, and provided a slip to that effect.  The claimant’s testimony

reflect, regarding the return to work slip:

First, I had to send it to the secretary, and I said, could you
fax this paperwork to my district manager [Robert Davis] to let him
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know that, you know, I was released to return back to work, and 
she did so. 

They handed it to me - first they faxed it .    .    .(T. 28).

Claimant maintains that she was furnished a return to work document by the provider at Twin 

Rivers.  Claimant continued regarding the return to work slip:

I made sure - I kept the document and when I left the 
doctor’s office, I made sure that Mr. Robert had got the fax from
them.  

I called him (Mr. Davis) from the doctor’s office.  They 
dialed the number, and I spoke to him .   .   .  to make sure he 
got the fax from them. (T. 29).

Regarding her conversation with Mr. Davis in connection with the faxed release to return to 

work, clamant testified:

I said, I was excited and wanted to know if - I told Mr. 
Robert I had my release paper, which they faxed to you to let you
know that I’m released.. (T. 29).

Claimant maintains that Mr. Davis acknowledged that he had received the fax from Mid-South

releasing her to return to work.  

Claimant asserts that she was not paid temporary total disability benefits after the end of

December 2008.  Regarding the period from January 1, 2009, until February 6, 2009, claimant

maintains that she was under active treatment in connection with her psychological injury, and

directed to remain off work.  Claimant testified that she discussed the lack of temporary total

disability payment with the claim adjuster, Ms. Cindy Finnegan, for the third party administrator,

at the time, Risk Enterprise Management.  Regarding her conversation with Ms. Finnegan,

claimant testified:
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Yes.  She was kind of elusive, but she - she tried to - she 
wanted me to take a settlement, to let everything go, and resign 
from the company.  (T. 31).

Claimant acknowledged that any questions regarding workers’ compensation matters would have

been directed at the third-party administrator of the respondent’s workers’ compensation

program.

The claimant testified that she was not returned to work by respondent after February 6,

2009, although she had provided a release to return to work and had spoken with her district

manager, Mr. Davis, about her release status.  The claimant was not returned to work by

respondent until October 3, 2009.  Claimant asserts that she also spoke with Mr. Davis between

February 6, 2009, and October 3, 2009, about returning to work:

I called Mr. Roberts and I called him on that Monday, on the
9th of February.  Constantly, I called him from several phones cause
he wouldn’t answer it, cause I kept calling him so much.  So .   .   . 

I was calling from my phone, my husband’s - not - my husband’s
work phone, and my mother-in-law’s home phone.  

I was calling Mr. Robert’s cell phone.  (T. 33).

Claimant testified that she did get a chance to speak to Mr. Davis during her efforts, and that 

each time  he responded that he was going to handle it. (T. 34).   Claimant asserts that the afore 

went on through October 2009.  Claimant elaborated on how she ultimately came to return to 

work on October 3/4, 2009:

Because I constantly called the corporate office to talk to 
them and to see, you know, what was going on and how were they
taking care of the situation, because I didn’t have - they were closing 
out my insurance, you know.  I didn’t have any medical insurance 
for my kids, I hadn’t received my 401K, I hadn’t received my vacation
money - anything, you know.  All of this was still, you know, with the
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company. (T. 34).

The corporate office of respondent is located in North Caroline.  The testimony of the

claimant reflects that she was returned to work as a store manager on October 4, 2009, because of

her contact with corporate office personnel.  Regarding the afore, claimant testified:

I talked to one of the - I believe he was in human resources -
he’s high up there- and he learned through e-mails.  He seen that, .  
.    .   . (T. 35).

The testimony of the claimant reflects that she received a telephone call from the corporate office 

directing her to return to work on October 4, 2008.  

Regarding her contact with her district manager, Mr. Robert Davis, the claimant testified

that she received a telephone call from him in September 2009.  The claimant asserts that during

the September 2009, telephone call from Mr. Davis, he apologized and told her that she would be

returning back to work. (T. 36).  The claimant noted that she was contacted by Mr. Davis’

supervisor about her returning to work.  

The claimant acknowledged that she received unemployment benefits.  Regarding the

afore, the testimony of the claimant reflects:

Yes, it started at the end of March, and I constantly talked
to Mr. Roberts, constantly trying to return back to work because I
had no funds, whatsoever. (T. 37).

The claimant received $270.00, per week in unemployment compensation benefits, until she

returned to work in October 2009.  

During cross-examination, claimant acknowledged that she had been known as Betty Ann

Hatcher.  Claimant acknowledged having a conversation with Mr. Davis in December 2008,

during with time she understood that he wanted her to keep in contact with him.  Claimant
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disputes that Mr. Davis told her to keep in contact with him at least once a week.  Regarding her

understanding of Mr. Davis request to keep in contact, claimant testified:

That if I have any information from any doctor, and to 
let him know the situation at hand. (T. 41).

Further, claimant testified that it was her understanding that she would provide Mr. Davis a copy

of her release to return to work.  

The testimony of the claimant reflects that in July 2009, there was a criminal trial of the

assailants responsible for the November 18, 2008, robbery.   Claimant attended the trial but did

not testify.  The assailants were convicted.  Claimant acknowledged having a telephone

conversation with Mr. Davis of the day of the trial:

I called - I’m not sure if it was the day, or the day after - to 
let him know the situation that had happened. 

I asked him what was the status of the position - was I ever
gonna be able to come back to work, and he told me, he said that I
should look for other employment. (T. 42).

Claimant asserts that her response to Mr. Davis’ remark was in the negative:

I said, no, Mr. Roberts, I would rather work in any job 
I could. 

He said that it wasn’t up for discussion. (T. 43).

Claimant continued, regarding her response to Mr. Davis’ comment:

Yes, sir.  I called - I contacted Ms. Cindy [Finegan] again,
talked to her, and she told me that there was nothing that she could
do, so I called corporate again. (T. 43).

Claimant maintains that she continued to call Mr. Davis after the July 2009, conversation. 

Presented with her testimony for the April 27, 2010, deposition, in which she relayed that she did
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not discuss returning to work with Mr. Davis at the time of the July 2009, trial of the robber,

claimant testified:

Not at that moment when I was talking to him about that, 
but I also stated that at that same - in that same conversation, that
I did want to return back to work.  But I think Mr. Robert just had
a bunch on his mind from the beginning, cause I called him out of
the blue.  (T. 45).

Claimant denies that the July 2009, telephone conversation was the only time between February 

6, 2009, and September 2009, that she spoke with Mr. Davis.  Claimant continued regarding the

afore, in addition to February 9, 2009:

I spoke to Mr. Robert - I talked to him occasionally, when I 
could find him, or when he answered the telephone. (T. 45-46).

The claimant acknowledged obtaining the February 6, 2009, letter from Dr. Erby. 

Claimant maintains that while she called her store while she was off, she denies that she went up

to the store in an attempt to deliver the February 6, 2009, letter of Dr. Erby to Mr. Davis. 

Claimant testified that she did not mail the February 6, 2009, letter of Dr. Erby to Mr. Davis, but

rather faxed it to him.  Regarding other efforts to assure that Mr. Davis had been furnished the

February 6, 2009, release to work letter of Dr. Erby, claimant testified:

I called him constantly to make sure that, you know .   .
I can give him the letter, but he already had it. (T. 47).  

Claimant maintains that she talked to both Cindy Finegan and Mr. Davis about her temporary

total disability benefits when they ceased at the end of December 2008. 

Ms. Yolanda Betts, who has been employed by respondent for six (6) years, currently

holds the position of store manager of Store 4397 at 941 East Main Street, Blytheville, which is

on the opposite end of town as that of the claimant’s store.  Ms. Betts has worked with the
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claimant, though not in her store.  The testimony of Ms. Betts reflects that she does not know the

claimant outside of the work capacity.  Regarding the efforts of the claimant to contact Mr.

Davis, the district manager, Ms. Betts testified:

I - well, you called me, and you tried - you told me you 
tried to contact him, and I told you that your could try some of 
the stores that he probably was in, but he couldn’t get signals - 
I don’t know if it was because you were returning to work or what
y’all was discussing, but I gave you, several times, his cell phone 
number, and I also gave you a number to a store in Dyersburg for
him. (T. 51).

With respect to the time frame that the afore occurred, Ms. Betts’ testimony reflects:

No, not really.  I can’t remember cause, you know, it wasn’t
that she called me on a regular occasion.  It would, maybe, I would
hear from her; then, maybe, several, like, four (4) days later, she 
called again, in reference to Mr. Robert, and that was pretty much
it. (T. 51).

Ms. Betts estimates that the claimant contacted her  “at least twice” trying to reach Mr. Davis.  

The testimony of Ms. Betts reflects that the claimant’s efforts were between early January 2009 

and when the claimant returned to work in October 2009. 

Ms. Kasha Greer, who has been employed at the Family Dollar Store at 2001 West Main

Street, Blytheville, Arkansas, since August 3, 2008, is now the Assistant Manager of that store. 

Ms. Greer’s testimony reflects that she was aware of the claimant’s efforts to contact Mr. Davis

in order to return to work in 2009, prior to her actual return to work in October 2009.

Ms. Shannon Durden testified that she worked for respondent initially from September 2,

2007 until 2009, at the 2001 West Main Street store.  After leaving the employment of

respondent, Ms. Durden later returned to the employment on same on November 2, 2009.  Ms.

Durden testified that she recalled the claimant coming back to the store trying to let Mr. Davis
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know that she wanted to return to work.   Ms. Durden’s testimony reflects, regarding her contact

with the claimant:

No, I came by to see how she was doing and everything.  She
had tried to contact him and she called Family Dollar. (T. 59).

Ms. Rhonda Bradley testified that she now works at the Family Dollar Store in Ridgley,

Tennessee, however in February 2009 she was Store Manager  in a Dyersburg, Tennessee store,

and Mr. Davis had an office in the store.  Regarding any responsibility she had with respect to

receiving faxes that were directed to Mr. Davis, Ms. Bradley testified:

Yes.  He received faxes; I would get them; I would call him;
he would direct me whether he would come by and pick them up 
that particular day, or to lay them on his desk. (T. 61).

The testimony of Ms. Bradley reflects regarding the only fax she recalled receiving involving the

claimant:

I received one (1) fax from Blytheville Police Department;
it had their heading on the top of it; and it was about a robbery. (T. 61-62).

Ms. Bradley testified that she never received a fax about the claimant from Mid-South Health. 

Ms. Bradley specifically denied receiving a fax “from or about” the claimant at any time in

February 2009. 

Mr. Robert Davis is employed as a District Manager for respondent.  In describing the

specifics of his job duties, Mr. Davis testified:

I oversee a group of stores.  Currently, I oversee sixteen 
(16) stores in three (3) states.  I inspect and expect the operational 
standards of the stores.  I staff the management positions of those
stores, and loss preventions standards in the stores. (T. 64).

Mr. Davis’ testimony reflects that he does not do any hiring and firing of the rank and file 
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employee in the stores.  Mr. Davis is responsible for the pay rates of the managers in the store 

within guidelines.  Mr. Davis testified that the claimant received a raise in June 2008,

approximately a month after he took the assignment of District Manager.

Regarding his notice of the November 18, 2008, robbery at the claimant’s store, the

testimony of Mr. Davis reflects:

Ms. Starks phoned me late that night, approximately seven
forty-five (7:45), cause I do distinctly remember.  Our protocol is 
to notify the next chain of supervisors.  I placed a phone call to my
supervisor, and he - I distinctly remember him being home at that 
time.

I explained to him about the robbery in the store; told him
that there was weapons involved; he asked me if anybody got hurt,
and I then explained that I had just gotten off the phone with the 
Store Manager; nobody seemed to be physically hurt, but Betty’s 
really upset.  As of now, I went ahead and closed the store down, 
so that would give the employees time to deal with the officers and
cooperation; taking the evidence, if there was any, to alleviate the 
outside pressures of more customers coming in.  And I just was 
advising my boss that I’d be n the store the very next morning to 
speak with everyone there. (T. 65).

Mr. Davis was at the store the next morning.  During his face-to-face meeting with the claimant 

on November 19, 2008, Mr. Davis testified:

Well, Betty met me at the store.  I explained to Betty what 
we would do, as far as reporting it to our insurance company, reporting
it to the police department, and make sure that we followed the 
protocol that we needed to do.  Within my conversation to Betty, I
could tell that she was still upset - actually, angry toward Family
Dollar, as far as why this happened, we don’t have enough security,
they need to do more - and I felt this anger was directed toward 
the corporation, as well as the county police - you know, we need
to do more.  That’s the way I took that - very angered, and not 
very focused.  After I explained, whenever you asked me to speak 
about what I do, I try my best to pay attention to the people that 
are working for me.  That’s how I also control the loss prevention 
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standards.  I pay attention to their demeanor.  I try my best - I’m 
not a psychologist or a psychiatrist by any means - I’m not trained
to do that.  But, I want to watch out for my people and their interests.
I also - I  talked to Ms. Starks, and she was just very hesitant, as far
as that goes.  I explained to her what would happen as far as the 
reporting, and I asked her if she would like to take a leave of absence
and explained to her why I suggested that.  She did agree to that and,
during that time, I went into it and explained how leave of absences
worked.   You know, the time frame we can put in, what I can allow,
those types of things.  And, during the first part of the conversation, 
I did explain to Ms. Starks I would like to see a weekly contact with
her, just simply to let me know how she was doing.  Not really so 
much as for the doctor because, like I say, I care about the people 
there - not just in that one (1) store, but I have sixteen (16) units. (T. 66-67).

Mr. Davis continued:

Yes, sir, sixteen (16) stores.  That’s the best way that I can 
do that.  She didn’t contest it, you know, didn’t contest it at all at 
that time.  Right before she left, I was actually sitting near what we
call a kiosk, which is a program where we use a lot of human 
resources applications; that way, I don’t have to have my physical
laptop there, I’m able to do it there in the store.  And, actually, I was
talking with her and I was there and I had done that, with her standing
there, and I punched in a thirty (30) day time frame.  After that, I 
explained to her, I do want to have weekly contact, you know, simply,
I want to know how you are doing.  I submitted that at that time. (T. 67).

Mr. Davis testified that he next had contact with the claimant about the first of December 2008, 

explaining:

Betty contacted me, as I requested, you know - a couple 
of weeks late, but that’s fine.  I figured - actually, I had heard, you
know, through other people, that she was seeking psychiatric help,
and I said that’s fine.  So, I was understanding of those thing.  But, 
she called me, let me know how she was doing, seeing a psychiatrist 
- still somewhat angry toward the company at that time, as far as.
I don’t understand why this happened to me; I don’t understand 
why this happened here; what did I do?  And I told her, thank you
for the follow-up, and please continue the follow-up, so I can see
how you’re doing and how you’re progressing. (T. 68).
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The testimony of Mr. Davis reflects that contact was next had with the claimant the

following week, approximately the second week of December 2008.  The afore was the product

of a telephone call that Mr. Davis received from Ms. Cindy Finegan with Risk Enterprise

Management.  Mr. Davis testified:

Ms. Finnegan called me.  I was - I can remember exactly 
where I was - I was leaving my store in Ridgley, Tennessee, and I
was driving by the high school, and I had to pull over.  She called
and said, Mr. Davis, my name’s Cindy Finnegan, I’m with Risk 
Enterprise Management, and do you have a moment you can speak 
with me about Ms. Starks, and I said, absolutely, sure, you know.  I
asked her, have you heard anything, how’s she doing, I’ve not heard
anything more since the last time we spoke.  She was, like, well, I’m
having a hard time obtaining a form to get release of the documents
to be paid.  I guess that’s the way I understood it.  That’s the way she
explained it to me. 

She just asked me if I would take the receipt of that form 
through my e-mail and get her a copy of it.  I said, sure, no problem.
She send me that via e-mail, I printed it off, and started trying to 
contact Betty after that.  I also took a copy of it and sealed it up in an
envelope and put her name on it and took it to the [claimant’s] store.
(T. 69).

Regarding his efforts to contact the claimant during that time period, Mr. Davis testified:

Yes, that very same week.  I don’t think I tried that very day, 
because it was late in the afternoon.  I want to say it was probably 
about six (6:00) p.m.  It was already getting dark, in December.  
That’s why I’m remembering the time.  But I tried the next day, a 
couple of three (3) times.  I would try at the store, and the numbers
that I had on file in my phone for her.  When I contacted the store,
they told me that she had been visiting the store every now and then.
No, I apologize - that is inaccurate.  At that point in time, no, she 
was not visiting the store at that time.  But they told me that 
they had received phone calls at that time, checking on things, 
you know, whatever. (T. 70).

The testimony of Mr. Davis reflects that he did not again have contact with the claimant
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until the second week of January 2009.  Mr. Davis denies that he had a discussion with the

claimant in December 2008, or at any other time regarding the suspension of her temporary total

disability benefits.  Regarding the second week of January 2009, contact with the claimant, the

testimony of Mr. Davis reflects:

Betty contacted me, actually, and gave me an update on 
things.  I was explaining to Betty - I said, you know, Betty, I asked
at the first - I wanted to keep consistent and constant updates, so I 
could see how you were doing and how you were progressing.  She 
contacted me and she did ask me, you know, I’d like to go back to 
work.  I said, okay, this is what I need.  I need a doctor’s note with
restrictions, so that way I can make sure that I’m not putting you in 
any kind of danger.  And I did ask the question, are you on any type
of medication that would hinder your ability.  She just tells me that 
she was on multiple medications.  And I explained to Betty and, 
actually, I use the lighter situation very often.  I go, Betty, I just - 
I’m not gonna ask what types of medications they are; that’s none 
of my business.  But, I can’t - I don’t want you to be in a store under
any kind of medication and possibly climb a ladder, fall and hurt 
yourself, fall and hurt a customer, or anything like that, so that’s 
why I’m requesting a doctor’s note with the restrictions, so I can be
sure that it’s full capability. (T. 71-72).

Mr. Davis testified that at the time of the above conversation he furnished to the claimant a fax 

number that he used at the store in Dyersburg, Tennessee.

Mr. Davis’ testimony reflects that his next contact with the claimant was second week of

February 2009.  Regarding the afore, Mr. Davis testified:

Betty contacted me with a progress update.  She contacted
me with the progress of how she was doing.  She did not have the 
documentation, a month later, at that time, to provide to me.  I, again,
told Betty that, Betty, you know, I really want to talk to you about
once a week, you know.  Every conversation we had, I wanted to 
talk to you about once a week to see where this is and here it is, a
month later, and I still don’t have the doctor’s note that you told me
that you’d get me.  At that time, I did state to her that she failed to 
provide us the documentation and her leave of absence was expired
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at the end of - what I put in was the thirty (30) days - of November -
and actually, well, i think I put til the end of the year, just to give her
a window in case something happens - could have extended it any 
time with her request. (T. 73-74).

Mr. Davis denies that he received an faxed document from Mid-South in his office

regarding the claimant on February 6, 2009, or that he confirmed during a telephone conversation

with the claimant receipt of such a document:

That’s not true - not true.  There’s no way that I could have 
been at that fax machine on that day.  If I’m not mistaken, February 
6th was a Friday - I really can’t remember - but I’m in the field every
day of the week except on Monday, I’m in the field.  That’s why you
have a specific store for those types of communications, basically, 
because of the geographic locations in my district.  I also stated, you
know, I would tell her, hey, I’ll stop by this afternoon and pick it up,
or place it on my desk.  That’s why that store’s there. (T. 74-75).

Mr. Davis acknowledged that the conversation could have occurred on Monday, February 9,

2009.  Mr. Davis testified that he was aware that the claimant had filed for unemployment

compensation, explaining:

I was.  I was.  I’m sorry that was - that was e-mailed.  I
had phone calls on my mind; so, yes, there was e-mailed to me.

Yeah, that e-mail was from a third-party company that 
handles our unemployment claims.  They had sent an e-mail with
the - asking for the specifics of everything, because she was applying
for unemployment at that time. (T. 75-76).

Mr. Davis’ testimony reflects that he next had a conversation with the claimant in late 

Spring 2009, when he received a telephone call from her regarding the trial of the assailants in

the November 18, 2008, robbery.  Mr. Davis testified:

The robbers - the robbers that were apprehended with 
the robbery at the store - she called me about it to tell me that, 
you know, they got them.  They got them, and that they were gong 
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to be going away for a long time.  I said, you know, that was a very
positive conversation - I said, well, great, Betty, that’s great.  She -
basically, that was a positive conversation for me.  Betty made a 
comment, and I can almost quote, but, she made the comment that 
she was ready to move on with her life, in that conversation.  And I 
said, Betty, that is a great thing, that is a great thing.  You’ll have a 
peace of mind from this day forward, because, generally, it will not
be bothering you anymore.  And you will be able to move on with 
your life.  And I thanked her for the call.  I said, you know, I was just 
thinking about that the other day, whatever happened with it, and 
that was - I thanked her for the call, and that was about it.  That was
about it. (T. 76-77).

Mr. Davis elaborated on his thoughts of the claimant’s comments:

Ready to move on with, not only her life, but her career, at 
the same time.  In my mind, that was why she was calling me. (T. 77).

Mr. Davis denies that the claimant said anything about her desire to return to work for respondent

during the conversation.  Mr. Davis denies that he ever said anything to the claimant that would

imply the he believed that she was involved in the November 18, 2008, robbery.  Regarding any

conversation he may have had with Misty Wright regarding the claimant’s involvement in the

November 18, 2008, robbery, the testimony of Mr. Davis reflects:

Let’s see - Misty called me and was explaining to me - after
that, if I’m not mistaken, that Betty had contacted her.

I think - yeah, I was actually already in contact through Mr.
Alcola (phonetic).

Mr. Thomas Alcola, the liaison specialist person - based out of
the corporate office, he was assigned to my division to support the 
field.  You know, as far as employee concerns, complaints, and those
types of things. (T. 78).

Mr. Davis testified that the afore occurred on September 9, 2009.   The testimony of Mr. Davis 

reflects that between February 9, 2009, and September 9, 2009, he had not had any contact from

anyone regarding the claimant, except for the conversation with the claimant regarding the trail. 
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As to what transpired during the September 9, 2009, contact with Mr. Alcola, Mr. Davis testified:

On September the 9th, Thomas Alcola called me, and he had
a concern from an employee, Ms. Starks, that was basically saying -
not basically - Mr. Alcola was telling me that Ms. Starks was making
the comment that I was refusing to return her to work.

He explained to me that, well, Betty stated that she had already
faxed you the work release, that she already faxed you this, already done
this, tried to contact you numerous, numerous times, and I begged to 
differ with him about that - I did.  At that time, Mr. Alcola advised me
of how I needed to handle the situation to make sure we got her back 
to work.  That afternoon, I started - I mean, I got the first phone call 
September 9th , that afternoon, was me calling Ms. Starks. (T. 79).

The testimony of Mr. Davis reflects that the September 9, 2009, conversation with Mr. Alcola

was the first that he had heard of him refusing to return the claimant to work.  Mr. Davis testified

that he was unable to talk to the claimant on September 9, 2009:

No the 9th , no.  I did find a letter; the number that I had had -
we also - or, on the 9th, Mr. Alcola and I exchanged phone numbers -
that, you know, versus what I had and what he had [for Ms. Starks] (T. 79).

Mr. Davis continued:

I did get in contact with her on the 9th, or the 10th ; I tried in the
afternoon.  I thought maybe - I knew she had children.  I thought she 
might have been busy with that, as far as, you know, school, whatever,
daycare, what-have-you.  So that very next day, I tried earlier in the 
morning - at ten twenty-seven (10:27) Central - no contact at that time.
On the 10th, I tried for a third time to contact Ms. Starks in the afternoon
at four twenty (4:20) Central time, and I did reach contact with her at 
that time. 

The initial contact with Ms. Starks, I basically started the 
conversation out - introduced myself - I said, Betty, how are you?
I explained to he that I was contacted through the corporate offices 
by Mr. Thomas Alcola, and the she had a concern about her return
to work.  I explained to her where we needed to pick up; I apologized
that there was a gap in communication there.  That’s where I started
the process all over again, with the fax number, with what I needed
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.   .   . (T. 80-81).

Mr. Davis testified that the fax number he provided during the September 10, 2009, conversation 

with the claimant was different from the one he had provided earlier:

It was, because Mr. Alcola advised me that she had attempted
to fax those, I decided to give her my personal fax line to my phone, 
that was dedicated to faxes all day, all the time.  I felt that would be 
one thing that, you know, it would stop the communication errors or
what have you.

You know, basically, I explained to her how we generate the 
conversation and generate the phone calls.  I explained to her what I
needed - a more current work release, with current restrictions.  At that
time, you know, I told her, you know, when do you think you can get
that to me: she said, shortly - I think is what the term was.  I said, well,
you know what, that is a dedicated line; if I don’t have it on my fax
machine in a couple of days, I’ll give you a call back. (T. 81).

Mr. Davis further testified, regarding the September 10, 2009, conversation with the claimant:

Once she got me that, I explained to her that I would forward
it to the corporate offices; that way, they would have it on file because 
Mr. Alcola explained to me that that wasn’t on file. (T. 82).

Regarding any subsequent contact with the claimant, Mr. Davis testified:

Ms. Starks left me a voice mile on September the 11th, stating
the requested paperwork would be faxed on Monday, the 14th .  I did
not call her back, because I felt that was information that needed to 
relay to me very direct - okay, you know. (T. 82).

Mr. Davis testified that he did not receive the fax from the claimant on September 14, 2009.  Mr.

Davis testified that he tried to contact the claimant on September 18, 2009.  The testimony of Mr.

Davis reflects that the claimant did try to contact him:

I had gone to a meeting in Tunica, Mississippi, and I was 
out of pocket those two (2) days.  She tried to contact me on the 
16th at three fifty-four (3:54) p.m.; she did not leave a message; I
had a number in my phone.
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Then the 16th , as well, at six eighteen (6:18) p.m.; she did 
not leave me a message - from the same number. (T. 82).

Mr. Davis testified that when he returned home from the meeting in Tunica, Mississippi, there 

was no fax on his home office machine from the claimant.  With respect to any contact with the 

claimant subsequent to his return home on September 17, 2009, following the Tunica meeting, 

the testimony of Mr. Davis reflects: 

I started to reach back out to Ms. Starks again on the 18th, 
the very next day.  Because of respect to people, I don’t try to call
late, I try to respect them; I try to call during business hours.  Contact
was made with Ms. Starks at one forty-one (1:41) p.m., Central time.
I advised Ms. Starks I had not received a fax.  She replied to me, you
know, I faxed it - the doctor - she said that she had faxed it, and I asked
her if she could tell me the fax number that she sent that to.  She had
transposed a couple of numbers.  I said, Betty, that’s no problem, let
me read it back to you, I’ll give you my correct one. (T. 83).

The incorrect fax number identified on a document offered by respondent was 731-516-3805.  

The correct fax number on the same document is 731-516-3850. (T. 84).  Mr. Davis continued, 

regarding the September 18, 2009, conversation with the claimant:

I gave her the correct number.  We, you know, repeated it 
back and forth a couple of times to make sure.  And I explained to
Betty that was a dedicated line and I told her that was in my home; 
that I would be able to get that any time; no one would touch it, see 
it, whatever, you know, that’s what that was.  I told her to make sure 
that when she sent it, to give me a call, so I would know to expect it, 
and I could watch for it, just to be sure. 

On the 18th, Ms. Sarks contacted me at two thirteen (2:13) about
the fax.  I advised her that I did receive it.  I noticed that it had a date of 
2/6 of 2009, which was the day she was released.  I advised Ms. Starks 
that if there was anything more current, as far as the restrictions, 
referring back to the phone call that I had previously. (T. 85).

The testimony of Mr. Davis reflects, that not only in his opinion but in that of Mr. Alcola, the
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February 6, 2009, release furnished by the claimant was stale.  In discussing the dated release

with the claimant, Mr. Davis testified:

She explained to me, no, that this is what the nurse put in the
file.  I inquired, are you still seeing the doctor, after she told me about
the nurse, and she replied to me, yes, I receive some medications.  I 
asked Ms. Starks if she had an appointment soon, so we could get it re-
validated.  She advised me that she had tried to see her doctor today,
and they did not have time, but she had an appointment the next week
to talk to the doctor.  I thanked her for the cooperation, as far as getting
a more current release. (T. 86).

Mr. Davis testified that he next had a conversation with the claimant on September 23,

2009:

She was not able to obtain the more current release.  I advised
her that I did have the current one that she had faxed me previously
[2/6/09], and I would forward it on to the Human Resource Department.
(T. 86).

Regarding what transpired following the September 23, 2009, conversation with the claimant and 

the forwarding of the February 6, 2009, release to the Human Resource Department, Mr. Davis 

testified: 

You know, these notes are notes that I had as I visited the 
stores, so I’m just - I ‘m reading my time line to show my interactions
with, not only the stores, but also Ms. Starks.  I visited the store on the
25th in Blytheville, Arkansas.  I took pictures of the Halloween display;
the store standards were at a “B” level, fully staffed, with two (2) 
assistant managers, and three (3) clerks. (T. 87).

Mr. Davis testified that his next contact concerning the claimant occurred on September 29,
2009:

The 29th - I placed this call to Ms. Starks to offer her 
reinstatement to the position.  I was actually standing at the store 
at that time. 

She called me back - I’m sorry, missed call from Ms. Starks.
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She left me a voice mail inquiring about the status.  I’m sorry, I 
don’t have the time stamped on that.  And then, I called her back 
that afternoon; returned call made to Ms. Starks, contacted and 
made offer.  Offered reinstatement to store 4378 in Blytheville, 
Arkansas; advised of how our processes would be for her re-entry 
to the store.

Correct.   I told her - partnered her with Ms. Betts, which
we spoke with today.  She is a Certified Training Manager for the
district.  I partnered her on the 4th, this past Sunday, and the Sunday
is the first day of the pay week.  I partnered her on the 4th, and told
her about different things, like a change in the absence, as far as
the hiring processes; as far as paperwork process had changed at 
the registers; the things that had transpired since she had been there.
So that phone call, I also explained to Ms. Starks about, you know,
one process that had changed is the third-party company that handled
our leave of absence; that she needed to call and ask to have that 
leave of absence terminated, herself - that wasn’t something that
I could handle anymore.  They took that function away from the 
field.  They worked to make sure they isolated everything, as far as
obtaining the proper paperwork and obtaining anything like that.
Anything that would have come through the field would go through 
the office. (T. 88-89).

Mr. Davis testified regarding his next contact with the claimant, which was October 3, 2009:

Yes.  I received a call from Ms. Starks on the 3rd, requesting
her employee ID number, so that way she would be sure she had the
correct one in memory.  As well, I gave that to her - not only her 
employee ID number, but I gave her the new corporate password, 
where we have phone call contacts with the offices.  The reason why
she had called me - she apologized - she called me on that Saturday.
I said, Betty, its on problem.  She’s like, they won’t give me any 
information because I don’t have the password.  I said, that’s right,
it changed.  I gave her the current password - the verbal password,
for when you call into the offices, and also provided her with her 
employee ID number.  I reminded Betty, once again, that day, on 
the first day of work, to report that she had returned to work to the 
Lead Advisor Department. (T. 89).

On October 4, 2009, the claimant returned to work with Ms. Betts.  Finally, Mr. Davis testified

that he spoke with the claimant on October 6, 2009:
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I called Ms. Starks on the 6th of October - a very positive 
conversation, I felt, to make sure that, you know, after Ms. Betts
had left the store, that she had the tools she needed to be successful,
that she understood the CT, she understood the expectations of her
employer, cause things had changed while she was gone.  And she 
didn’t have any questions.  I offered support - if she needed any more
questions answered, as far as reaching out to anybody. (T. 90).

During cross-examination, Mr. Davis was questioned regarding his decision to ultimately

provide his personal fax number:

I provided a fax number within the business.  As I stated
before, I tried to respect my employees, as far as not contacting 
them after hours and within business hours.  I try to respect them
and their families, as far as I try to respect my own family by leaving
work at a work location.  That’s why our business needs to have an
office in a store, versus my home.  I was forced to choose otherwise. (T. 91).

The claimant provided further testimony regarding her telephone bill which corroborated

her testimony regarding telephone calls made to respondent on December 27, 2008; January 6,

2009; and February 9, 2009.  (CX #3).  On December 27, 2008, the claimant placed a telephone

call at 3:08 p.m., to Mr. Davis at 865-396-0539, of approximately two (2) minutes duration. 

Claimant asserts during the December 27, 2008, telephone call she discussed with Mr. Davis her

medical status.  Claimant specifically spoke with Mr. Davis during the telephone call.  The

telephone records reflects that the claimant called Mr. Davis’ telephone number [865-386-0539]

on January 6, 2009, at 10:30 a.m., which was of two (2) minutes duration.  Claimant testified that

during the afore telephone call centered on the status of her situation with the doctor.  The

claimant called the telephone number for Mr. Davis [865-386-0539] on February 9, 2009.  The

afore was of one (1) minute duration.  Claimant testified that she was trying to make sure that the

fax release had been received by Mr. Davis.  Claimant acknowledged that she did not speak with
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anyone at the time of the first telephone call on February 9, 2009, which was 5:34 p.m.  Claimant

called again at 5:38 p.m. without success in speaking with anyone.  The claimant placed a third

telephone call at the same number on the same date at 5:39 p.m, the duration of which was two

(2) minutes.  Claimant maintains that she did speak with Mr. Davis during the third telephone

call.  Regarding the afore, the testimony of the claimant reflects:

Yes, Sir.  He was saying that he was going to his office to
make sure that everything was okay.  So, I just kept constantly calling
him to see whether - how was we gonna, you know, deal with the 
situation - my release paperwork. (T. 98).

The telephone records reflects that the claimant placed another telephone call to the 865-386-

0539 telephone number at 5:41 p.m., which was one (1) minute duration.  Claimant testified that

she called the other store in Blytheville, Arkansas.  The testimony of the claimant reflects on

March 9, 2009, at 5:45 p.m. she called Mr. Davis at the 865-386-0539 telephone number, and

that the conversation lasted for seven (7) minutes. 

Mr. Davis acknowledged that the telephone numbers cited by the claimant are his

telephone numbers. (T. 106).   The testimony of Mr. Davis reflects, based on the telephone

records/bills of the claimant, that between January and February 2009, he talked with the

claimant “two (2), three (3)” times. (T. 103).  Mr. Davis testified he had no recollection of

receiving voice mails from the claimant that went unreturned during the January and February

2009.  Mr. Davis continued:

My practice is to return all calls by the end of the business
day. (T. 104).

 The medical in the record reflects that on November 20, 2008, the claimant was seen at Twin

Rivers Regional Medical Center in Kennett, Missouri.  The Psychiatric Evaluation and
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Assessment reflects in pertinent part:

IDENTIFYING DATA: The patient is a 26-year-old, married,
African-American female, mother of 3, who lives in Blytheville, 
Arkansas, and works for Family Dollar Store.

CHIEF COMPLAINT: Increased anxiety, depressed mood,
insomnia, thoughts of traumatic experience.

HISTORY OF PRESENT ILLNESS:    The patient states that on 
11/17/08 at about 5:40 PM, the Family Dollar Store that she works
in and is a manager at, was allegedly robbed by 3 (described by her)
Black men who were wearing “black ski masks”.  She reports that
they were very verbally abusive to her and threatened to kill her.
She alleges that they had guns in their hands and states that they had
pushed her down against a counter and then asked her to hand them
whatever money was in the store.  She states that there was another
coworker at the store.  Her name is “Tamika . . . . . . , a cashier.”
(who worked for about 4 months and Tamika, allegedly, did not use
her cell phone to call 911, according to the patient, “She didn’t think
she could call 911 on her cell phone, so she closed it!”  The men then
wanted her to open the safe and she states that she knew that that would
be a time and labor-intensive proposition that would take “at least 9
minutes” so she told them that “They had already taken it and there’s
nothing in there!”, alleging that there wasn’t any money in the safe.

The patient reports that they then exited the store with about $500.00
or thereabouts.  Her parents brought her 10-year-old son to the store
when the had allegedly heard this on a radio scanner and states that 
she broke down crying and has been feeling depressed, anxious, ever
since, and has been having “the voices ring in my head” about what 
the alleged robbers had said and threatened her with.  She states she 
spent 2 sleepless night and then subsequently went to Mid South in 
Blytheville, Arkansas, where she had met with some counselor there,
who had referred her to the hospital here and she then came to the
hospital for hospitalization later on, on 11/20/08.

PAST PSYCHIATRIC HISTORY: The patient had been going to 
Mid South about 3 years ago, stating that she doesn’t remember
the name of the treater or provider there, however, he is no longer
practicing there.  It was a similar scenario, where she had a robbery
at the “same place”.  She reports having about 10 followup sessions
and doesn’t remember much of the particulars of that time or the 
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person who was treating her.

*       *       *

MENTAL STATUS EXAMINATION:   This is a 26-year-old 
African-American female who appears her documented age.  She
is 10k kilos in weight.  She is laughing as she walks out of the 
break room.  She then sees this writer and accompanies the writer 
into the office for the interview.  She then becomes extremely 
serious and reports about some of the experiences she’s been 
having and how she had informed the Police about the event, that 
she hadn’t received a Police report number nor any sheet of paper 
by them.  She, however, states that episode was recorded on video.
Her speech is well articulated and easily understood.  No abnormal
involuntary movements visible.  As mentioned earlier, she appeared
euthymic and then as she went over the history appeared mildly 
anxious and dysphoric and later on tears up a bit.  She describes 
her mood as anxious and dysphoric.  Affect is constricted, however,
appears mildly sad while she talks about the situation, however, 
she doesn’t appear anxious.  Thought process was linear, logical, 
and coherent.  She denies any auditory or visual hallucinations.
Just reports flashbacks of the episode and increased anxiety.  She 
does not appear to be psychotic.  She is alert and oriented x 3.
Insight appears to be fair and judgement at this time appears to be 
fair.  She denies any suicidal or homicidal ideation.

MULTI-AXIAL DIAGNOSES:
AXIS I; Acute stress reaction.

AXIS II: Deferred.

*       *       *

TREATMENT PLAN:
1. The risks, benefits, and side effects of medications were

discussed, particularly blackbox warnings; the role of SSRIs
in the context of stress symptoms and anxiety discussed.
Will plan to start her on Celexa 10 mg and gradually increase
as tolerated.
Will also start on add Ativan 0.5 every 8 hours as needed for
anxiety symptoms.

2. Will continue Ambien CR which was started by Dr. Horozov
for sleep.
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3. Continue involving herself in the therapeutic milieu of the
inpatient unit as she reports feeling safe here.

4. Will consider discharge planning when she seems to be 
tolerating the medications well and once a plan is made to
follow-up with a psychiatrist and ideally with a therapist at 
Mid South, closer to her home town.

ASSETS: The patient appears motivated.

Estimated duration of stay:   2-5 days. (CX #1, p. 1-4).

On November 25, 2008, the claimant was discharged home from Twin Rivers Regional Medial

Center with the recommendation that she follow-up with Mid-South in Blytheville.. (CX. #1, p.

5-6).

The medical in the record reflects that the claimant was again seen at Twin Rivers

Regional Medical Center in Kennett, Missouri, on December 1, 2008.  The report of the visit

reflects, in pertinent part:

Psychosocial: Patient’s behavior is inappropriate and appears 
nervous, anxious.  Support systems include no one.  Patient 
ambulates independently.  Performs ADL’s independently.  
Patient is obese by appearance.  States that there are no religious
or cultural beliefs that may impact the care delivered.  Appears
to be withdrawn with care giver(s) or others that are present.
PT HERE FOR 1STEP EVAL.  
Safety: Bed height is at the lowest position.  Patient is at risk for
fall as evidenced by: confusion, UNSTEADY GAIT.
Pain: Patient rates pain as 8 on a one-to-ten scale with ten as 
the worse pain ever.  Pain is located in the forehead.  Onset of
pain was more than a week ago.  Pain is relieved by nothing.
Brief Assessment: Mental Status: Patient is alert and oriented x 3

1700 M. SHEPARD, RN HERE TO TALK WITH PT. TO DO 
PSYCHE EVAL.- - PTA - - [PTA: 12/1/2008 5:20:37 PM]
Disposition 12/1/2008   18:03 JC1
Discharge: Patient left the department at 12/1/2008 18:03.
Patient’s disposition is: D/C - HOME.
Discharge instructions were given to the patient.  Extending 
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teaching was focused on follow-up procedures.  The patient
verbalizes understanding of the discharge instructions.  The
condition at discharge is unchanged. PT DISCHARGED DUE
TO NOT MEETING 1ST STEP CRITERIA, PT INSTRUCTED
TO FOLLOW UP WITH OUTPATIENT PSYCH. (CX. #1, p. 7).

Special instruction provided to the claimant at the time of the discharge from Twin Rivers

Regional Medical at the time of her December 1, 2008, visit, included returning to the emergency

room if her condition worsened. (CX. #1, p. 8).

The record reflects the presence of a February 6, 2009, return to work authorization

relative to the claimant which was authored by Dr. David D. Erby, with Mid-South Health

Systems.  The document reflects, in pertinent part;

To Whom It May Concern:

Betty Starks (........) Is followed in clinic for Acute Stress Disorder.
She was evaluated in clinic on 2/6/2009 and may return to work.
(CX. #1, p. 24).

The evidence reflects that a cover sheet of MisSouth Health Systems, Inc. indicates a successful 

transmission of the February 6, 2009, release to work of the claimant by Dr. Erby was 

accomplished to Robert Davis II, District Manager. (CX #2, p. 1-2).  A October 23, 2009, 

correspondence of Ms. Hillary Beltran, outpatient secretary at Mid-South Health Systems, 

reflects that the work release of the claimant was faxed on different occasions and that each time 

she had a successful confirmation. (CX #4).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following;

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 18, 2008, the employment relationship existed between the parties, 

at which time the claimant sustained a compensable injury as the victim of an armed robbery.

3. The claimant earned an average weekly wage of $553.00, which generates 

compensation benefit rates of $369.00/$277.00, for temporary total/permanent partial disability.

4. The claimant’s proffered exhibit #2, is herein admitted and made a part of the 

record Claimant’s Exhibit #4, in that the same would best ascertain the rights of the parties.

5. The claimant was temporarily totally disabled for the period commencing

November 19, 2008, and continuing through February 6, 2009.

6. The respondent unreasonably refused to return the claimant to employment within

her physical and mental limitations, which was available with the employer, for the period

commencing February 7, 2009, and continuing through October 3, 2009. Accordingly, the

claimant is entitled to the payment of her average weekly wages of $553.00, for the period

February 7, 2009, through October 3, 2009, pursuant to Ark. Code Ann. §11-9-505 (a), less the

unemployment compensation benefits received during the same time period.

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of November 18, 2008.

8. The respondent has controverted the payment of temporary total disability benefits

to the claimant for the period December 31, 2008, through February 6, 2009, and the claimant’s

entitlement to additional indemnity benefits pursuant to Ark. Code Ann. §11-9-505 (a).

CONCLUSIONS

The compensability of the claimant’s November 18, 2008, psychological injury is not
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disputed.  The claimant asserts that as a result of the compensable injury she is entitled to

additional workers’ compensation benefits, to include additional temporary total disability,

incurred unpaid medical expenses, and additional indemnity benefits pursuant to §505 (a). 

Respondent takes the position that the claimant is not entitled to benefits beyond those previously

accepted and paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Additional Temporary Total Disability Benefits

As noted above, the compensability of the claimant’s November 18, 2008, psychological 

injury is not disputed.  Claimant suffered the afore compensable psychological injury as a result

of being a victim of an armed robbery.  The evidence discloses that the claimant remained off

work following the November 18, 2008, robbery and under active treatment for the diagnosed

acute stress reaction through February 6, 2009.  Nevertheless, the claimant was only paid

temporary total disability benefits through December 31, 2008.

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Ark. State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The healing period is that period for healing

of an injury which continues until the claimant is as far restored as the permanent character of the

injury will permit.  If the underlying condition causing the disability has become more stable and

if nothing further in the way of treatment will improve that condition, the healing period has

ended.  J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  
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In the instant claim, the claimant initially sought treatment in connection with her

symptoms experienced as a victim of an armed robbery from Mid-South Health Systems and was

later referred to Twin Rivers Regional Medical Center, in Kennett, Missouri.  After undergoing a

psychiatric evaluation and assessment on November 20, 2008, the claimant was admitted the

Twin Rivers Regional Medical Center.  The claimant continued treatment at Mid-South Health

Systems following her November 25, 2008, from Twin Rivers Regional Medical Center.  In a

report of February 6, 2009, Dr. David D. Erby of Mid-South Health Systems noted that the

claimant had been followed in the clinic for “Acute Stress Disorder”, that she had been evaluated

at the clinic on February 6, 2009, and that she was released to return to work.  

There is no evidence in the record to reflect that the claimant, while within her healing

period, was capable of discharging her employment duties.  Indeed the medical reflects that the

claimant remained under active treatment for her diagnosed injury, Acute Stress Disorder, until

her release by Dr. Erby following a February 6, 2009, evaluation.  The claimant has sustained her

burden of proof by a preponderance of the evidence that she remained within her healing period

and correspondingly entitled to the payment of temporary total disability benefits for the period

November 19, 2008, through February 6, 2009.  Respondents have controverted the payment of

temporary total disability benefits subsequent to December 31, 2008.

Additional Compensation Benefits - §505 (a)

The claimant was released to return to work effective February 6, 2009, as a result of the

compensable injury suffered on November 18, 2008.  Upon obtaining the February 6, 2009,

release from Dr. Erby of Mid-South Health Systems, a copy of same was faxed to the designated

store of respondent where the claimant’s supervisor, district manager, received documents
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relative to the personnel and stores in his district.  The February 6, 2009, release of the claimant

to return to work was transmitted, at the request of the claimant, by personnel of Mid-South

Health Systems.  

Ark. Code Ann. §11-9-505, Additional Compensation, Rehabilitation, provides in

pertinent part:

(a) (1)   Any employer who without reasonable cause refuses to 
return an employee who is injured in the course of employment 
to work, where suitable employment is available within the 
employee’s physical and mental limitations, upon order of the 
Workers’ Compensation Commission, and in addition to other
benefits, shall be liable to pay to the employee the difference 
between benefits received and the average weekly wages lost 
during the period of the refusal, for a period not exceeding one 
(1) year.

(2)   In determining the availability of employment, the continuance
in business of the employer shall be considered, and any written rules
promulgated by the employer with respect to seniority or provisions 
of any collective bargaining agreement with respect to seniority shall
control.

Several requirements must be met before Ark. Code Ann. §11-9-505 (a) is applicable.  The

claimant must prove by a preponderance of the evidence that she has sustained a compensable

injury; that suitable employment within her physical and mental limitations is available with the

employer; that the employer refused to return her to work; and that the employer’s refusal to

return her to work is without reasonable cause.  Clayton Kidd Logging Co. v. McGee, 77 Ark.

App. 226, 72 S.W.3d 557 (2002).  

The record reflects a plethora of credible evidence of the claimant’s efforts to return to

her employment with respondent following the February 6, 2009, release to return to work and

the refusal of her supervisor, District Manager Robert Davis, to return her to available work
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within her physical and mental limitations.  In addition to the testimony of co-workers, the

claimant produced telephone records reflecting numerous telephone calls to Mr. Davis regarding

returning to work.  The credible testimony of the claimant reflects that she relayed her desire to

return to work to the claim adjuster/analyst, Cindy Finnegan, and was informed that the decision

was the employer.  The evidence preponderates that it was only after the claimant discussed her

frustration/plight of not being returned to work following her February 6, 2009, medical release

to corporate office personnel of respondent that affirmative action was taken by District Manager

Davis toward return the claimant to work. (RX #3).

The claimant has sustained her burden of proof by a preponderance of the evidence that

she sustained a compensable injury on November 18, 2008; that upon her release to return to

work on February 6, 2009, she notified appropriate supervisory personnel of same as well as her

availability for work; that suitable employment within her physical and mental limitations was

available with respondent at the time of her February 6, 2009, release to work; that the employer

refused to return her to work; and that the employer’s refusal to return her to work was without

reasonable cause.  The claimant is entitled to the payment of her average weekly wages for the

period February 7, 2009 through October 3, 2009. 

The claimant received $270.00, in unemployment compensation benefits from late March

2009, until her return to work on October 3, 2009. Ark. Code Ann. §11-9-506, Limitations on

Compensation – Recipients of unemployment benefits, provides, in pertinent part:

(a)    Any other provisions of this chapter to the contrary notwithstanding,
no compensation in any amount for temporary total, temporary partial, or
permanent total disability shall be payable to any injured employee with
respect to any week for which the injured employee receives unemployment
insurance benefits under the Arkansas Employment Security Law, §11-10-
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101 et seq., or the unemployment insurance law of any other state.

In the instant claim, the claimant did not assert that she was temporarily totally disabled

subsequent to February 6, 2009.  Claimant’s receipt of unemployment benefits did not commence

until late March 2009.  The claimant is entitled to the difference between the unemployment

benefits she received of $270.00, and her average weekly wages of $553.00, between late March

2009, and October 3, 2009.  Respondents have controverted the claimant’s entitlement to

additional benefits pursuant to Ark. Code Ann. §11-9-505 (a).

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $369.00, for the period commencing

November 19, 2008, and continuing through February 6, 2009, as a result of the November 18,

2008, compensable injury.  Said sums accrued shall be paid in lump without discount. 

Respondent may claim credit for sums heretofore paid toward the afore obligation.

Respondent is further ordered and directed to pay to the claimant her average weekly

wages of $553.00, for the period beginning February 7, 2009 and continuing through October 3,

2009, pursuant to Ark. Code Ann. §11-9-505 (a), less the $270.00, weekly unemployment

benefits the claimant received from late March 2009 through October 3, 2009.  Said sums

accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably related medical, hospital,

nursing, and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s November 18, 2008, compensable injury, to include medical related travel.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,



35

until paid.

IT IS SO ORDERED.
________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


