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STATEMENT OF THE CASE

A hearing was held on October 27, 2009, in Fort Smith, Arkansas.

     A pre-hearing conference was previously held in this claim, and as a result thereof, a

pre-hearing order was entered in the claim on September 9, 2009.  This pre-hearing order

set forth the stipulations offered by the parties, and outlined the issues to be litigated and

resolved at the present time.  

Prior to the commencement of the hearing, amendments were made by agreement

of the parties.  The stipulations were amended in regard to the date on which the

claimant’s healing period ended and the amount of permanent partial disability benefits,

which had been accepted and voluntarily paid by the respondents.  A further amendment

was required to the first issue.  A copy of the Prehearing Order with those amendments

noted  thereon was made a Commission’s Exhibit No. 1 to the hearing.  

However, subsequent to the hearing, it was ascertained by the parties that this

claim involved not only an admittedly compensable injury to the claimant’s left shoulder,

but also an admittedly compensable injury to her neck or cervical spine.  By agreement of

the parties, a change was made in the stipulations (subsequent to the hearing) to reflect

that, on June 21, 2007, the claimant sustained compensable injuries to both her left
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shoulder and cervical spine.  Based upon this agreement, the prehearing order that

appears as Commission’s Exhibit No. 1 to the hearing was amended (subsequent to the

hearing)  to reflect this agreed change.    

The following stipulations were submitted by the parties and are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.  

 2. The appropriate weekly compensation benefits are $290.00 for total

disability and $218.00 for permanent partial disability.  

3. On June 21, 2007, the claimant sustained compensable

injuries to her left shoulder and cervical spine.

4. There is no dispute, at present, over the payment for medical

services.

5. There is no dispute, at present, over temporary disability

benefits.

6. The claimant’s healing period ended on March 5, 2008.

7. The respondents have accepted liability for permanent partial

disability benefits for a 22% permanent partial disability to the

body as a whole, which includes benefits for a 12% permanent

physical impairment.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. The claimant’s entitlement to additional permanent functional

disability in addition to the 22% permanent partial disability to

the body as a whole, which the respondents have conceded.

2. Attorney’s fees.

In regard to these issues, the claimant contends:
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1. Claimant has sustained wage loss impairment over and above

the bodily impairment awarded her.  Further, that, based upon

her age, education, and previous work history she is entitled

to an additional rating for wage loss impairment.

In regard to these issues, the respondents contend:

1. Respondents have assigned a vocational rehabilitation

specialist to determine whether claimant might be returned to

employment.  The meeting is to occur on August 17, 2009.

Absent the specialist meeting with the claimant and the

resultant analysis, are unable to state that claimant is or is not

entitled to wage loss benefits.  Respondents contend they are

entitled to the meeting and analysis before taking a position

that claimant is not or is entitled to additional indemnity

benefits.

  DISCUSSION

The central issue, in this case, is the overall extent of the claimant’s permanent

partial disability, which has resulted from her compensable shoulder and cervical injuries

of June 21, 2007.  Both parties appear to concur that the claimant has sustained a

permanent physical impairment, as a result of these compensable injuries, in the amount

of 12% to the body as a whole.  In addition, the respondents appear to have conceded and

voluntarily paid benefits for an additional 10% permanent partial disability, which would be

attributable to permanent functional disability or loss of  wage earning capacity.  The

burden rests upon the claimant to prove that her actual permanent functional disability or

loss of wage earning capacity exceeds the 10% to the body as a whole, which the

respondents have voluntarily accepted and paid.
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The claimant’s entitlement to permanent partial disability for permanent functional

disability or loss of wage earing capacity is controlled by the provisions of Ark. Code Ann.

§11-9-522 (b) (1).  This subsection mandates that this Commission must consider the

degree or percentage of permanent physical impairment, the claimant’s age, the claimant’s

education, the claimant’s work experience, and all other matters reasonable expected to

reflect the claimant’s wage earing capacity, in determining the extent of permanent

functional disability.

In the present case, the evidence establishes that the claimant has experienced a

permanent physical impairment of 12% to the body as a whole, as a result of her

compensable injury.  The record further reveals that the claimant is 56 years old.  She is

a high school graduate and has two semesters of management classes at the college

level.  At the hearing, she appeared to be of at least average intelligence and functioning

at her stated education level.  

The claimant testified she had worked as a clerk  and a stocker in retail sales

(Sears).  She has also been a general manager for a fast food company (Taco Bell), where

her position required the keeping of records, hiring and firing, scheduling, training

employees, preparing orders, serving orders, and working the register.  She also stated

that she had worked in a deli in both preparations and sales.  

The claimant testified that, since her compensable injury, she has headaches that

start at the base of her skull and radiate up into her head.  She indicates that these

headaches occur approximately one time a week and are sufficiently severe to prevent her

from being able to concentrate and to interfere with her sleep.  She also described

continuing pain in her neck and occasional pain down her arms to her hands.  She stated

that the difficulties with her left shoulder were in the form of periodic episodes of pain and

“locking up.”  It was her testimony that she can not do any heavy lifting; prolonged sitting,



F706410 - St. John - 5 -

standing, or walking; frequent or prolonged reaching at or above the shoulder level and

prolonged bending or twisting of the neck.  

The claimant also testified that in November 2008, she was awarded Social Security

disability benefits that went back to December 2007.  These Social Security disability

benefits are in the amount of $1,126.00 per month.  It was the claimant’s testimony that,

since she was awarded these benefits, she has not made any attempt to return to work or

even to look for work.  

The medical evidence shows that the claimant’s compensable injury resulted in an

anterior fusion of the C5, C6, and C7 vertebral bodies.  Dr. James Arthur, a neurosurgeon

and the claimant’s primary treating physician for her compensable cervical injury, assessed

a permanent physical impairment of 12% to the body as a whole for the claimant’s

compensable cervical injury and resulting surgery.  When directly asked by the

respondent’s claim representative for the claimant’s medical restrictions from this

compensable injury, Dr. Arthur only responded that he had recommended the claimant

apply for supplemental security income disability benefits.  

However, a two level fusion, such as that performed by Dr. Arthur, would clearly

restrict the motion and mobility of the claimant’s neck.  This injury and surgery would also

be reasonably expected to prevent her from working with her arms at or above shoulder

level, from repetitively twisting and bending her neck, from maintaining her head or neck

in a flexed or twisted position for extended periods, and from heavy lifting (particularly from

waist level).  These generally accepted restrictions would, for the most part, coincide with

the restrictions described by the claimant in her testimony.

A Functional Capacity Evaluation was performed on the claimant on August 11,

2008.  This evaluation was interpreted as revealing that the claimant gave unreliable and

inconsistent effort with evidence of self-limiting behavior on testing.  However, she

demonstrated the ability to lift from one to ten pounds from floor to knuckle, knuckle to



F706410 - St. John - 6 -

shoulder, and above shoulder level, and to carry, push, and pull one to ten pounds, all of

these on an occasional basis.  There was no limitation demonstrated in her ability to climb

stairs, balance, stoop, or crouch.  The claimant was limited to reaching to only an

occasional basis, but had no limitations on handling or fingering of objects, or either in

sitting or standing.  

The evidence shows that a vocational rehabilitation assessment was also performed

on the claimant, at the respondent’s request.  It was opinion of the vocational examiner

that the claimant had transferrable skills, which would give her a reasonable expectation

of obtaining employment in such occupations as receptionist, secretary, office clerk, file

clerk, customer service clerk, telephone representative, bookkeeper, office manager, and

apartment rental leasing agent.  She further indicated that these employments would likely

have a salary range of $8.00 to $10.00 per hour.  Due to the fact the claimant was

currently receiving Social Security disability benefits, no specific vocational assistance or

job placement was attempted.  

After consideration of all of the evidence presented, particularly the matters

identified in Ark. Code Ann. §11-9-522 (b), I find that the claimant has proved by the

greater weight of the credible evidence that she has sustained a significant permanent

functional disability or loss of wage earning capacity, as a result of the effects of her

compensable injures and her resulting surgery.  The resulting physical limitations and

restrictions which have been placed on her potential employment activities by her

compensable cervical injury and resulting surgery, have substantially limited the number

of potential employment positions remaining available to the claimant.  The claimant would

be physically unable from returning to her pre-injury employment position with the

respondent.  The respondent has failed to indicate that it had any other employment

position open or available that were within the claimant’s restrictions.  The claimant’s

restrictions and limitations would also preclude her from a number of sales and clerical
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positions, specifically those requiring stocking or significant lifting activities.  These

limitations and restrictions would further preclude her from a significant number of factory

or assembly line positions, specifically those requiring strenuous lifting, overhead work,

and frequent or repetitive bending or twisting of the neck.  

However, there would still remain available to the claimant a sufficient number of

potential employments in sales, clerical work, restaurant, and fast food work, and light

factory positions to provide the claimant with a reasonable expectation of obtaining regular

gainful employment.  Thus, I find that the claimant has failed to prove that her

compensable injuries and resulting surgery have rendered her permanently and totally

disabled.  

It is my further opinion that the greater weight of the credible evidence shows that

the claimant’s permanent functional disability or loss of wage earning capacity is in the

amount of 23% to the body as a whole.  In reaching this decision, I have considered the

various elements set out in Ark. Code Ann. §11-9-522 (b) (1).  I have given consideration

to the fact that the claimant is now on Social Security disability benefits and, as a result,

has little or no incentive to return to regular gainful employment.  I have also considered

the fact that the FCE was interpreted as showing that the claimant exhibited inconsistent,

unreliable, and self-limiting effort on testing.  However, the nature and magnitude of the

claimant’s compensable injury to her cervical spine and the effects of the extensive surgery

this injury required (i.e. a two level fusion) would unquestionably produce substantial

limitations or restrictions upon her physical activities.  In determining the claimant’s actual

restrictions and limitations, I have considered the claimant’s description of these

restrictions, only to the extent that they would coincide with those reasonably expected

from the type of injury received and the corrective surgery performed.  I have also

considered the fact that the claimant is of advancing years.  Further, she lives in an area
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where there is limited job opportunities for clerical, sales, management, and even light

factory work positions.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 21, 2007, the relationship of employee-self insured

employer, third party administrator existed between the

parties.

3.  On June 21, 2007, the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $290.00 for total

disability and $218.00 for permanent partial disability.  

4.  On June 21, 2007, the claimant sustained compensable

injuries to her left shoulder and cervical spine.  

5. There is no dispute, at present, with the payment of medical

services. There is no dispute, at present, over the payment of

temporary disability benefits.

6. The claimant’s healing period from her compensable injuries

ended on March 9, 2008.

7. The respondents have accepted liability for permanent partial

disability benefits for a 22% permanent partial disability to the

body as whole, which includes permanent partial disability for

a 12% permanent physical impairment and permanent partial

disability for a permanent functional disability or loss of wage

earning capacity in the amount of 10% to the body as a whole.

8. The claimant has failed to prove by the greater weight of the

credible evidence that she has been rendered permanently
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and totally disabled as the result of the effects of her

compensable injuries.  

9. The claimant has proven by the greater weight of the credible

evidence that she has sustained a permanent partial disability

of 35% to the body as a whole.  This includes a permanent

partial disability of 12% to the body as a whole for permanent

physical impairment and a permanent partial disability of 23%

to the body as a whole for permanent functional disability or

loss of wage earning capacity.  

10. The respondents have controverted the claimant’s entitlement

to any permanent partial disability benefits in excess of 22%

to the body as a whole.  

11. The appropriate fee for the claimant’s attorney is the maximum

statutory attorney’s fee on all permanent partial disability

benefits awarded, which are in excess of 22% to the body as

a whole.  

ORDER

The respondents remain liable for all reasonably necessary medical services

required by the claimant for her compensable injures.

The respondents shall pay to the claimant permanent partial disability benefits for

a permanent partial disability of 35% to the body as a whole and shall be entitled to credit

for all such benefits previously paid.   

The respondents shall pay to the claimant's attorney the maximum statutory

attorney's fee on the controverted permanent partial disability benefits herein awarded,

that are in excess of 22% to the body as a whole. One half of this attorney's fee is the
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obligation of the respondents in addition to such benefits.  The remaining one half of this

attorney's fee is to be withheld by the respondents from such benefits.

All benefits herein awarded, which have heretofore accrued, are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


