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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits growing out of a May 25, 2007, compensable injury. 

On May 10, 2010, a pre-hearing conference was conducted in this claim, from which a Pre-

hearing Order of the same date was filed.  The Pre-Hearing Order reflects stipulations entered by

the parties, the issues to be addressed during course of the hearing, and the contentions of the

parties relative to the afore.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1.

The testimony of Elroy Smith – the claimant, coupled with medical reports and other
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documents comprise the record in this claim.

DISCUSSION

Elroy Smith, the claimant, with a date of birth of November 21, 1952, has a 12th grade

education.  Claimant commenced his employment with respondents approximately three (3)

months prior to his May 25, 2007, compensable injury.  In describing his job in the employment of

respondent-employer, the testimony of the claimant reflects:

I was a windshield operator.  What we did was we cut the
frames for windshield - - I mean for the windshield to go in. (T. 31).

The testimony of the claimant reflects that on May 25, 2007, he sustained an injury within

the course and scope of his employment when an motor weighing approximately nine hundred

(900) pounds fell on his right foot.  In explaining the mechanism of the injury to his right wrist,

the claimant testified:

When I was trying to move back out of the way, the motor 
fell back, up on me, and when it did, my wrist was down, and it 
caught my wrist. (T. 8).

Following the accident, the claimant was transported to the emergency room of Great River

Medical Center in Blytheville, via ambulance.  After receiving emergency medical treatment the

claimant was discharge from the hospital and referred to Dr. Joseph Yao, a Blytheville orthopedic

surgeon.  The claimant was seen by Dr. Yao the following day, May 26, 2007.

The testimony of the claimant reflects that he was not taken off work by Dr. Yao while

under the care of same but rather released to light duty work.  The claimant testified that Dr. Yao

placed a brace on leg, which he continued to wear for over a year.  Claimant acknowledged that

as of a June 7, 2007, visit to Dr. Yao he continued to use crutches and a cane.  Respondent-
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employer provided work for the claimant within the light duty release restrictions.  Light duty

work was provided to the claimant until August 20, 2007.    One of the clinic notes of Dr. Yao

observed of the claimant that the arch support and lace-up ankle brace did not help very much;

that the claimant had returned to work full time; that he had difficulty standing at work; and that

he was unable to drive.  Regarding his inability to drive, the claimant testified:

I was having problems with my feet, with I - - they would
lock up on me, and - - 

It would - - all of a sudden it would lock up on me.  I had to
take my foot off, and take my other foot in order to stop the car. 

Yes.  That’s why I started riding to work with another guy. (T. 9).

The testimony of the claimant reflects that when he presented in the office of his attorney

in 2008, he was under the impression that there were outstanding medical bills associated with the

May 25, 2007, compensable accident.  Specifically, claimant had in his possession a three hundred

seventy ($370.00) dollars ambulance bill.  Claimant concedes that later it was determined that the

bills had been paid.  The testimony of the claimant reflects that he was provided a prescription on

August 20, 2007, by Dr. Yao, which was directed to Jonesboro Prosthetic and Orthodic, for a leg

brace.  The claimant testified that he did not provide the August 20, 2007,  prescription to

Jonesboro Prosthetic and Orthodic, explaining:

No, Sir.  I was waiting for - - the company would have to
okay it before I could take anything in to them. (T. 11).

The claimant testified that it was his understanding when he left the office of Dr. Yao on August

20, 2007, that the prescription would be sent to the company, and he was provided a copy to take

home.  In explaining how he came to be in possession of the original prescription, claimant’s
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testimony reflects:

They gave it back to me - - the company I was working
- - they gave it back to me.  They said they took a copy.  I don’t 
know.  Like I said, they took the paper and took it back to the 
back. (T. 11).

Claimant maintains that in checking back with Dr. Yao regarding prescription brace he was

informed that it was up to the company to approve it.  Claimant asserts that the prescription was

never approved.  

The claimant provided testimony regarding why he ceased going to the doctor relative to

his May 25, 2007, compensable injury:

I stopped going to the doctor because of - - well, the bills
wasn’t getting paid and they had turned all those over to the collection
agency.  And the collection agent was calling me and saying they was
going to take me to court if I didn’t pay the bills.  And every time I go
in and talk to the folks in the office, they tell would tell me they were 
going to take care of it.  But they never did take care of it. (T. 12).

In addition to the $370.00, Genesis Ambulance Service bill, claimant asserts that the was getting

notes from the doctor bills as well.  The May 20, 2007, ambulance bill was not paid until August

16, 2008, following an inquiry by the claimant’s attorney to respondents’ attorney.  The testimony

reflects that information regarding the claimant’s rating by Dr. Yao was also forwarded to

respondents’ attorney with the ambulance bill.  Respondents paid corresponding permanent partial

disability benefits to the claimant in the amount of $6,087.00.

The testimony of the claimant reflects, regarding the present status of his right foot and

ankle injury:

Right now, like I say, I can work, but while I am working it’s
hurting.  And when I get off work, in the evening time, I have to go
home and I put my feet up, and let it rest.  But, like I say, I can try to 
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drive and it still try to lock up.  I am driving and it will lock up on 
me, now, but I don’t do a whole lot of driving. (T. 13).

It swells up at times, and then I - - like I say, I sit up - - 
if I can prop it up in the air, the swelling will go down.  Or if I
put it in warm water, some nights, it will go down after a while. (T. 16).

The claimant testified that the only medicines he takes are either aspirins or other over-the-

counter medicines, which relieves some pain.  Claimant described his foot pain as “shooting 

pains”. (T. 16).  Regarding his understanding of the purpose of the brace which was prescribed 

by Dr. Yao on August 20,2007, the testimony of the claimant reflects:

My understanding of what the brace will do for my feet, is 
it would - - it would keep it from doing a whole lot of bending.
They said it would come from my feet up to my knees. (T. 17).

At this time the claimant is employed by Seimans.  The claimant testified that his job duties

are working on parts for the steel mill.  The claimant is on his feet during his shift, which is now

12-hours.  Regarding his ability to sit down during the shift, claimant testified:

Yes, we can sit down.  We’ve got places out there we 
can sit down every so often.  If you get too tired or something is
going on, you can take yourself and sit down and rest a while. (T. 15).

The testimony of the claimant reflects when his foot pain is worse:

It’s between twelve (12:00) and one (1:00) o’clock.  I come 
in at five (5:00) o’clock in the morning and be there until four thirty
(4:30) n the evening. (T. 15).

Claimant testified that he works on a concrete surface and has to walk to get parts during the

course of his work shift.    

During cross-examination, claimant concedes that the brace in question was prescribed in

2007.  Regarding any efforts to obtain the brace, claimant testified:
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I went up to the office and talked to them about it.  They 
said they was waiting for the company to let them know whether 
I could get it or not. (T. 18).

Claimant added:

Well, while I was working there, I was going back every 
week asking them about it. (T. 18).

The claimant ceased working for respondent-employer on September 28, 2008.  Claimant denies 

that quit, but rather maintains he was placed on permanent layoff.  

The claimant acknowledged that when he had his May 25, 2007, injury, respondents paid

the doctor’s bill, however does not concede that medical bills were paid.  The claimant was not

taken off work as a result of the May 25, 2007, injury, but rather was placed on light duty for a

period of time before being returned to full duty.  Claimant continued to work for respondent-

employer until there was a “big layoff”.  

Claimant acknowledged that he became upset because the ambulance company started

sending him the bill for the May 25, 2007, transport from the plant to the emergency room, in

connection with his injury.  After consulting an attorney, the bill was finally paid in 2008.  The

claimant received an impairment rating from Dr. Yao in 2008, which was paid at one time on

October 24, 2008.  

Claimant acknowledge filing a Form C with the Arkansas Workers’ Compensation

Commission requesting benefits.  While the Form AR-C reflects the claimant’s signature and a

date signed of February 11, 2008, the file stampe date received by the Commission is May 18,

2008.   The document also bears the signature of the claimant’s attorney. (RX. #1).  The benefits

denoted on the Form AR-C are temporary total, permanent partial, attorney’s fee and medical. 

The claimant did not denote on the Form AR-C a claim for “additional benefits”.  As to why he
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did not ask for anything additional, or additional benefits, on the Form AR-C, claimant testified: 

Yes.  I didn’t ask for anything else, because I didn’t know 
what else to do.  Because, like I said, I was still working there at 
that time. (T. 21).

The claimant testified that he stopped going to the doctor because “they cut my insurance

off”. (T. 21).  Claimant elaborated on the afore:

All I know is they called me on Friday and told me I was on 
permanent layoff, and that my insurance was going to go out that 
Sunday. 

They told me I didn’t have no insurance at all. (T. 21).

Claimant acknowledged that the insurance in question was his group health insurance.  Regarding

his failure to go the doctor at all in 2009 as far as his workers’ compensation injury, claimant

testified:

Well, I thought that when my insurance went out, I thought
that was it.  I thought you didn’t get no - - I didn’t know if I had to 
go to workers’ comp on this, or not.  I thought I had to go through the
company on everything I did.  (T. 22).  

Claimant explained why he did not see a doctor anymore following the August 20, 2007, release 

of Dr. Yao:

Well, the reason didn’t see another doctor - - I seen Dr. Yao.
But Dr. Yao told me there wasn’t nothing else he could do.  And I 
asked him if I could go see another doctor, and they told me I they would
have to get back with me on that.  And every time I went in there and
asked them they said, “Well, we’ll have to get back with you.  I’m 
going to have to check with the company.”  Because I wanted to go 
see another doctor; you see?  I could go see another doctor unless they
approved. (T. 22).

Claimant acknowledge that in 2009 he was working for a new employer and had health insurance

through same.  Claimant did not go to a doctor relative to the May 25, 2007, compensable injury
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in 2009.  

Claimant acknowledged that in March 2010, he contacted his attorney and relayed that he

wanted an hearing on some issues:

Yes, it is.  I kept having pains with this feet, and I wanted to 
know what could I do about it. (T. 23).

Claimant testified that he asked for a hearing on additional benefits.  In explaining why he had not

done so earlier, claimant testified:

Like I said, I didn’t know, really, what to do.  Because, like
I said, I never had this done, before, so I was going by what the 
company said, my insurance was out, so I thought that was it, I couldn’t
do anything; couldn’t go to another doctor. (T. 23-24).

Claimant acknowledged that he was available to request a hearing between the time the last

benefits were paid and his subsequent hearing request in 2010.  The testimony of the claimant

reflects that he was not taken off work relative to his compensable injury of May 25, 2007, such

that temporary total disability benefits would inure:

No, Sir.  Like I said, when I was working at Reed Mobility (ph),
they told me that I had to come off of light duty and go back out on the
floor, or they was going to have to let me go. (T. 24).

During further direct examination, the claimant testified that when he sought the services

of his attorney he already had the rating of Dr. Yao and he wanted the ambulance bill paid.  The

impairment rating had not been paid, although it had been assessed some time earlier.  The rating

was assessed on May 20, 2008, however was not paid by respondents until October 2008.  It is

the contention of the claimant that the ambulance bill along with the impairment rating and

prescription for the brace were all a part of the original benefits, and not additional benefits.  (T.

26).



9

The testimony of the claimant reflects that he was under the impression that when he was

laid off by respondent-employer all of his insurance, to include workers’ compensation, was

cancelled:

That’s what I thought.  Like I said, when they told me that 
I was - - that my insurance was cancelled, and it was going to be
cancelled that Sunday - - they told me that if I had to get anything 
done, I needed to get it done before that Sunday because I would not 
have any insurance. (T. 27).

Regarding his efforts to have the August 20, 2007, prescription for the brace filled, claimant 

testified:

I went back to Dr. Yao about that.  And he told me it was 
out of his hands; he couldn’t do nothing unless the insurance done
it. (T. 28).

As to the number of times he attempted to have the prescription matter resolved, claimant’s 

testimony reflects:

No, Sir, because, like I said, when I was still there, I went in
every week - - the reason the bill wasn’t - - after I got hurt I went in 
every week and asked them why they wouldn’t let me get the brace, 
and they tell me they were waiting on the company. 

Like I said, my understanding with them was they were just
waiting for the company to let them know whether or not they could
get the brace.  (T. 28).

During further cross-examination, claimant maintains that at the time of his February

2008, contact with his attorney, he was interested in getting the brace prescription filled:

Yes, Sir.  I talked to them, again, about the brace, and they 
said they was waiting on the company to see if they could get the 
brace. (T. 29).

While the testimony of the claimant reflects that respondent-employer continued to

provide light/limited duty work for him from the date of his accident of May 25, 2007, until he
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was informed by same that he needed to come off light duty and return to full duty, he

acknowledged that the August 20, 2008, release by Dr. Yao was not the product of his request. 

(T. 32).  The claimant continued working full duties from the August 20, 2007, release of Dr. Yao

until the September 28, 2008, lay off.   The claimant maintains that during the afore period she

spoke with the Human Resources Manager, Theresa, for respondent-employer about getting the

brace prescription filled and the payment of the ambulance bill. (T. 33).  

The claimant sought and obtained legal representation regarding his May 25, 2007,

workers’ compensation claim on February 11, 2008.   Claimant maintains that he requested of

respondent-employer to see a different doctor prior to his August 20, 2007, release by Dr. Yao. 

Claimant concedes that at the time of his February 11, 2008, contact with his attorney he did not

request a change of physician.  Claimant asserts that there were unpaid medical bills from the

ambulance, the emergency room physician, and the hospital, and that the status of same caused

him cease seeking medical treatment.  The claimant’s testimony reflects that the only bill turned

over to a collection agency was the ambulance bill.  The claimant provided his attorney the unpaid

ambulance bill, however regarding the other unpaid medical bill, claimant testified:

They never did send me a bill - - after they sent it - - what
they did - - they sent it out to me the first time.  Then the next time 
it went to the office.   The office said they was going to take care of
it.  So I don’t know what happened after that.  I never did get any more
bills form the doctors. (T. 35).

The claimant’s family doctor is Dr. Dave Jain, who is located in Kennett, Missouri.  The

testimony of the claimant reflects regarding a visit to his family physician relative to complaints

growing out of the May 25, 2007, work-related injury:

I went to him - - after Dr. Yao said he couldn’t do nothing else,
I went to him to see if anything else he could do.  And he told me there



11

wasn’t anything that he could because it was a work injury. (T.37).

The medical in the record reflects the presence of the clinic notes of Dr. Joseph Yao

regarding his medial treatment of the claimant.  The afore reflect, in pertinent part:

Patient referred by: ER-Bly./ Motor Technology: Orthopedic 
consultation per this physician’s request for evaluation of 
right foot.

*       *       *

CHIEF COMPLAINT
Follow-up   Consultation    Right Foot   Ankle, foot (pain)

HISTORY OF PRESENT ILLNESS
6-7-07 visit: Right foot pain less, but had developed pain medial 
heel pain and lateral right ankle.  Pain mostly at night.  7/12/07:
R foot about the same as far as pain & swelling.  Using a SLWB 
and 2 crutches.  7-30-07 Pt here for recheck on R foot.  Pt states
the pain and swelling is worse since he when back out on the floor
to work.  Working on a machine that has 2 steps to get into it.
Alternating between sitting and standing.  Wearing support hose
& ankle laceup brace.  R great toenail cracked at time of 5/25/07
visit.  R foot and ankle pain about the same using cane.  The pain 
is maximal in the ankle (diffuse).  The more WB the more pain.
Percocet PRN.  States has been taking ½ of Percocet at work.
Arch support & laceup ankle brace do not help very much.  Using
quad cane.  Has RTW full time.  Has difficulty standing at work.
There is no sitting work.  Unable to drive.

*       *       *

ASSESSMENT
R. ankle sprain, contusion
Right foot 2nd metatarsal base fracture, clinically healed
R great toe nail plate nearly avulsed.
PLAN
SERVICES PROVIDED
discussion 
discussion regarding the treatment plan.
Pt is still having difficulty standing at work even though he is
wearing the elastic support hose to control swelling and is 
wearing a laceup ankle brace and supportive boots and an arch
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support.  He has a lot of pain and is using occasional Percocet.
Advise switch to a NSAID since it is non-narcotic.  Rx given for 
a short brace to offload WB from R ankle to the calf or knee.
discussion regarding the diagnostic findings

RECOMMENDATION
COUNSELING: exercise : ROM OOB Theraband Strengthening 
elevation of the limb.

*       *       *

orthosis: Full length cushion insole with arch support (this will
reduce bending stresses at the area of the 2nd MT base fc which 
is near the apex of th earch)

orthosis: cane    thicker elastic support hose

weight-bearing: Increase WBAT

return to work:   Regular duty   full-time: Monday, August 20, 2007
MEDICATION: RELAFEN (Tabs 500MG);      .     .
EDUCATION/INFORMATION: Discussed increased likelihood
of recurrent sprains in the future education: protected activities
FOLLOW-UP: to be re-examined: PRN for: Change NSAID . .
NSAID blood tests q 2-3 months if NSAID are used regularly. 
(CX #1, p. 2-4)

Dr. Yao did issue a prescription on behalf of the claimant for the Right short leg brace on August

20, 2007, as reflected in his office records.  Further, prescription provided directions to Jonesboro

Prosthetic & Orthotic Laboratory, where the brace was to be procured. (CX. #1, p. 7).

On May 18, 2008, a Form AR-C, Claim for Compensation, was filed with the Arkansas

Workers’ Compensation Commission on behalf to the claimant relative to the May 25, 2007,

injury in the employment of respondent-employer.  The Form AR-C reflects the signature of the

claimant and is dated February 11, 2008.  Further, the document reflects that the same is a claim

for initial benefits of temporary total disability, permanent partial disability, attorney fees and

medical benefits.  (RX #1, p. 4).  
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A Debtor History Report relative to the claimant reflects that Genesis Emergency Me, was

owed $370.00, for services rendered on May 25, 2007.  The afore account was listed with the

agency on October 29, 2007.  The report reflects the identity of the claimant’s employer.  The

testimony in the record reflects that the $370.00, bill was for the claimant’s ambulance services to

the emergency room of Great River Medical Center following his May 25, 2007, compensable

injury. (CX. #1, p. 6).

Responsive to a February 18, 2008, letter from the claimant’s attorney, Dr. Joseph Yao,

relayed in a May 20, 2008, correspondence regarding the claimant:

This letter is in reply to your 2/18/08 letter.  We faxed our office
notes to you as you requested.   I received a message on my desk
that you want an assessment about impairment.

The 8/20/07 last exam and the AMA “Guides to the Eval of Permanent
Impairment,” 4th edition, Table 42 indicates that Mr. Smith’s right ankle
plantar flexion and dorsiflexion limitations each equal 10% foot, 7%
lower extremity, and 3% whole person impairments.  Table 43 indicates
that his right ankle eversion and inversion limitations each equal 3% 
foot, 2% lower extremity, and 1% whole person impairments.  The AMA
“Guides” instructs that the Combined Values Chart should be used
to combine these values to arrive at a composite impairment rating
when there are multiple impairments to the same anatomical site.  
Using the Combined Values Chart, the total impairment for the right 
ankle equals 23% foot, 18% lower extremity, and 8% whole person.
(CX #1, p. 1).

The payment history of respondents reflects that the a payment was not made to Genesis

Emergency Medicine Service in connection with the May 25, 2007, transporting of the claimant

from the accident site to the emergency room until August 16, 2008.  (RX #1, p. 2). Further, the

payment records reflects that the respondents paid indemnity benefits to correspond with the

claimant’s anatomical impairment resulting from the May 25, 2007, compensable injury, on

October 24, 2008.  (RX #1, p. 1).  In correspondence of November 24, 2008, respondent-carrier
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submitted on behalf of respondents Form AR-4, Report of Compensation Paid/Suspension of

Payments, indicating a Closing Report of the claim. (RX #1, p. 5-6).  

Finally, the record reflects the presence of a March 26, 2010, letter to the Clerk of the

Commission requesting a hearing in the claim on the claimant’s entitlement to the following

benefits, “additional permanent partial impairment; attorney’s fees; all other benefits and relief to

which my client may be entitled under the Workers’ Compensation Act whether specifically

requested at this time or not”. (RX. #1, p. 7-8).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical record and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on May 25, 2007, when the claimant 

sustained a compensable injury to his right foot and ankle, during which time he earned wages

sufficient to entitle him to weekly compensation benefits of $305.00/$229.00, for temporary

total/permanent partial disability.  

3. On May 19, 2008, the claimant filed a Claim For Compensation, Form AR-C, 

with the Arkansas Workers’ Compensation Commission, designating the same as a claim for

initial benefits growing out of the May 25, 2007, compensable injury.  The afore was filed within

two (2) years of the date of the injury, and, as such, is not barred pursuant to the limitation period

of Ark. Code Ann. §11-9-702 (a)(1).

4. The August 20, 2007, prescription for a short leg brace, authored by Dr. Joseph 
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Yao, represents reasonably necessary medical treatment in connection with the treatment of the

claimant’s May 25, 2007, compensable injury.

5. The evidence preponderates that the claimant continues to require medical 

treatment in connection with the treatment of the May 25, 2007, right lower extremity

compensable injury.   

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the May 25, 2007, compensable injury.  

7. The respondents have controverted the claimant’s entitlement to continued 

medical treatment. 

CONCLUSIONS

The claimant asserts entitlement to workers’ compensation benefits as a result of 

injuries he sustained to his right lower extremity and right wrist on May 25, 2008.  Respondents

contend that all medical benefits have been paid as well as a 23% impairment to the right foot, and

that the claimant is not entitled to additional benefits.  Further, respondents contend that the

statute of limitations has expired on any claim for additional benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Statute of Limitations

It is undisputed that the claimant sustained an injury within the course and scope of his 

employment to his right foot/ankle on May 25, 2008.  The claimant testified that a motor

weighing approximately nine hundred (900) pounds fell on his right foot.  The claimant added that
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the injury to his right was sustained in his efforts to remove the motor from his right foot.  On the

date of the injury the claimant was transported by ambulance from the work site to the emergency

room of Great River Medical Center, in Blytheville, Arkansas, where he was provided emergency

medical care.

The claimant’s family physician, Dr. Dave Jain, is located in Kennsett. Missouri.  After

receiving emergency medical treatment in connection with his right foot injury on May 25, 2008,

the claimant was directed to Dr. Joseph Yao, a Blytheville orthopedic physician, for further

treatment.  The medical in the record reflects that the claimant was seen by Dr. Yao relative to his

compensable right foot injury on June 7, 2008; July 12, 2008; July 30, 2007; and August 20,

2007, at which time he was released to return to full duty. 

The claimant was provided a prescription for a short leg brace by Dr. Yao at the time of

his final visit of August 20, 2007.  Further, there is credible testimony in the record from the

claimant which reflects that prior to the August 20, 2007, visit with Dr. Yao, he had request of

respondents to be seen by another physician, however the same was denied.  The claimant

continued in the employment of respondents until September 28, 2008, when he was laid off due

to a reduction in workforce.  

A February 11, 2008, Claim for Compensation, Form AR-C, completed by the claimant

and filed with the Arkansas Workers’ Compensation Commission on May 19, 2008, reflects

claims for initial benefits of temporary total disability, permanent partial disability, attorney fees

and medical benefits.  The evidence discloses that the claimant was never removed from work for

an appreciable period of time as a result of the May 25, 2007, injury to incur temporary total

disability.  However, at the time to the May 19, 2008, filing of the Form AR-C the ambulance bill
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incurred on the date of the May 25, 2007, accident remained unpaid and had been turned over to

a collection agency.  Further, pursuant to a February 18, 2008, inquiry from the claimant’s

attorney to Dr. Yao, on May 20, 2008, a 23% permanent physical impairment was assess to the

claimant’s right foot as a result of the May 25, 2007, compensable injury.

Following the May 19, 2008, filing of the Form AR-C on behalf of the claimant with the

Arkansas Workers’ Compensation Commission, respondents paid the ambulance bill on August

16, 2008, and indemnity benefits to correspond with the anatomical impairment and

corresponding attorney fees on October 24, 2008.  

Ark. Code Ann. §11-9-702. Filing of Claims, provides, in pertinent part:

(a) Time For Filing.
(1) A claim for compensation for disability on account of an 
injury, other that an occupational disease and occupational infection,
shall be barred unless filed with the Workers’ Compensation 
Commission within two (2) years from the date of the compensable
injury.  If during the two-year period following the filing of the 
claim the claimant receives no weekly benefits compensation and
receives no medical treatment resulting from the alleged injury, the
claim shall be barred thereafter. .    .  

(b) Time For Filing Additional Compensation.
(1) In cases in which any compensation, including disability
or medical, has been paid on account of injury, a claim for 
additional compensation shall be barred unless filed with the 
commission within one (1) year from the date of the last payment
of compensation or two (2) years from the date of the injury
whichever is greater.

(c) A claim for additional compensation must specifically
state that it is a claim for additional compensation.  Documents
which do not specifically request additional benefit shall not
be considered a claim for additional compensation.

The filing of the Form AR-C in the instant claim, as reflected on the document, is a claim for

initial benefits of temporary total, permanent partial, attorney fees, and medical benefit, and as
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such was timely filed.  As noted above, following the filing of the May 19, 2008, Form AR-C,

respondents paid corresponding permanent indemnity benefits, attorney fees, and the May 25,

2007, ambulance bill.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) mandates that the employer promptly provide an injured 

employee such medical treatment as may be reasonably necessary in connection with the injury

received by the employee.  What constitutes reasonably necessary medical treatment is a question

of fact for the Commission. Dalton v. Allen Engineering Co, 66 Ark. App. 201, 989 S.W. 2d 543

(1999).   The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence, and those services may include that necessary to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  In the instant

claim, at the time of his last visit with Dr. Joseph Yao on August 20, 2007, the claimant was

provided a prescription for a short leg brace in connection with the treatment of his compensable

right foot injury.  The claimant contacted the Human Resources Manager of respondent in an

effort to obtain the brace, however authorization for the brace was never provided.  The claimant

even contacted the office of Dr. Yao concerning the brace and was told that it was out of their

hands.  Finally, the credible evidence in the record reflects that the claimant has contacted his

family physician in an effort to obtain medical treatment in connection with the May 25, 2007,

compensable right foot injury, since leaving the employment of respondent.  The claimant has

sustained his burden of proof by a preponderance of the evidence that the prescribed short leg
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brace is reasonably necessary in connection with the treatment of the May 25, 2007, compensable

injury.  The claimant presents credible testimony regarding continued difficulties and symptoms

attributable to the May 25, 2007, compensable right foot injury which warrants further medical

treatment.  The afore medical treatment is reasonably necessary in connection with the treatment

of his May 25, 2007, compensable injury.  Respondents have controverted the claimant’s

entitlement to continuing medical treatment.

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s May 25, 2007, compensable right foot injury, to include the August

20, 2007, prescription for a short leg brace.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    
 


