
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F906181

STEPHEN SHILLING CLAIMANT

LA-Z-BOY MANUFACTURING RESPONDENT
                                                       
SEDGWICK CLAIMS MANAGEMENT,         RESPONDENT
INSURANCE CARRIER

OPINION FILED SEPTEMBER 24, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by LAURA McKINNON, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 28, 2010,

in Springdale, Arkansas.  The deposition of Dr. Rodney Routsong was

taken on June 22, 2010, and has been admitted as Respondents’

Exhibit No. 2 (subsequent to the hearing). 

A pre-hearing order was entered in this case on March 9, 2010.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On July 6, 2009,  the relationship of employee-self

insured employer-TPA existed between the parties.
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2. The appropriate weekly compensation benefits are $384.00

for total disability and $289.00 for permanent partial

disability.

3. On July 6, 2009, the claimant sustained compensable

injury to his low back.

4. There is no dispute over medical services, accruing to

date.

5. There is no dispute over the payment of temporary

disability benefits, at present.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to the corrective surgery

recommended by Dr. James Blankenship.

In regard to these issue, the claimant contends:
  
“It is claimant’s contention that claimant
sustained a compensable back injury arising
out of and in the course of employment with
the respondent on or about 7/6/2009. Claimant
contends entitlement to workers’ compensation
benefits as set forth in the issues response
in the prehearing memorandum and specifically,
reasonable, necessary, and related medical
expenses; temporary total disability benefits;
ACA 11-9-505 benefits; permanent partial/total
disability benefits (reserved); and
controverted attorney fees. All other benefits
are reserved under the Act.”
   

In regard to these issue, respondents contend:

“The respondents contend they have paid all
authorized, reasonable and necessary medical
expenses to which the claimant is entitled to
based on the present medical evidence. The
claimant has not missed any work and the
respondents have not paid any TTD.”
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 DISCUSSION

The sole issue for resolution at the present time is the

claimant’s entitlement to additional medical services, as

recommended by Dr. James Blankenship. These medical services are in

the form of bilateral discectomies and a single level fusion with

the use of bilateral implants all involving the L5-S1 area. The

burden rests upon the claimant to prove that such medical services

are “reasonably necessary” within the meaning of Ark. Code Ann.

§11-9-508.

In order to meet this burden, the claimant must first prove

that the medical services are necessitated by or connected with the

compensable injury. He must further prove that the medical services

are reasonable in light of the potential benefit these services

offer in returning the claimant to more near his preinjury state.

In the present case, the record shows that the claimant

sustained a compensable injury to his lower back, as the result of

a specific employment-related incident on July 6, 2009. The greater

weight of the evidence shows that this injury included an annular

tear of the L5-S1 intervertebral disc with an accompanying complete

rupture of the annulus of the disc and the extrusion of free

fragments of internal disc material outside the disc.  Further,

this rupture and extrusion of internal disc material has resulted

in impingement of the exiting L5 nerve roots, with the right-side

nerve root being more severely affected than the left. The presence

of this physical damage is objectively demonstrated by two separate

lumbar MRI studies.  Clearly, the accident described by the
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claimant could have reasonably caused this physical damage.  The

initial onset of symptoms indicative of the occurrence of this

damage appeared contemporaneously with or within a reasonable time

after the accident, and there is no evidence of any other

reasonable cause of this damage. 

The claimant’s primary treating physician for his compensable

injury has been Dr. James Blankenship, a neurosurgeon. The

claimant’s initial complaints included pain and muscle spasms in

his back, together with radicular symptoms into his right lower

extremity. The initial conservative treatment provided by and at

the direction of Dr. Blankenship consisted of oral medications,

periodic injections, and extensive regimented physical therapy.

During this period, the claimant continued his employment with the

respondent, but at light duty. 

By January 14, 2010, the conservative treatment modalities,

which the claimant had received, appeared to have resolved his

radicular difficulties, but the claimant continued to experience

persistent pain and discomfort in the lumbar area and into the

right posterior hip. Dr. Blankenship attributed these difficulties

to mechanical low back from the annular tear, the complete collapse

of the L5-S1 disc space, and resulting segmental instability of the

vertebra at the L5-S1 level. At that time, Dr. Blankenship advised

the claimant that there were two possible courses of action that he

could pursue.  The claimant could either continue the conservative

treatment modalities, which had not previously provided him with

significant relief of his back symptoms and hope that such
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continued treatment might ultimately alleviate his symptoms. The

other alternative, would be surgical intervention in the form of a

bilateral discectomy to correct the discal damage and nerve

impingement, together with a fusion of the L5-S1 vertebra to

stabilize this vertebral joint and reduce or alleviate the

resulting mechanical back pain.

The respondents appeared to have refused to authorize the

proffered surgical treatment. The claimant continued under the

conservative treatment modalities.

 On March 25, 2010, the claimant was evaluated, at the

respondents’ request, by Dr. Rodney Routsong, also a neurosurgeon.

In his report of that date, Dr. Routsong also observed that the

claimant’s current symptoms appear limited to his low back and that

his previous radicular symptoms had resolved. Dr. Routsong further

concurred with Dr. Blankenship’s diagnosis that the claimant’s

continuing back complaints were “mechanical” in nature and involved

the L5-S1 level of the spine.  Dr. Blankenship expressed the

further opinion that the claimant appeared to have also injured the

right sacroiliac joint in the employment-related accident of July

6, 2009.  Dr. Routsong attributed all of the claimant’s complaints

to this accident and opined that the claimant’s problems were not

related to any “previously existing condition”. However, Dr.

Routsong recommended the continuation of conservative treatment

modalities, for the claimant’s continuing complaints. Although Dr.

Routsong stated that the surgery recommended by Dr. Blankenship may

be of some benefit in regard to some of his (the claimant)
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mechanical back pain complaints, he did not personally recommend

such treatment.  

In his deposition, Dr. Routsong again expressed the opinion

that he would not personally recommend surgical intervention in the

claimant’s case, but would recommended continued conservative

treatment measures and possible chronic pain management treatment.

However, he did not state that the surgical procedure recommended

by Dr. Blankenship was unnecessary, unreasonable, or medically

inappropriate. It was merely his personal experience that such

procedures under similar circumstances, had failed to provide

significant reduction of symptoms.

The record reveals that the claimant has been unable to return

to see Dr. Blankenship, since January 14, 2010, even though he has

continued to receive conservative care, in the form of oral

medication and physical therapy. The claimant’s testimony, which I

find to be credible, reveals that since his visits with Dr.

Blankenship and Dr. Routsong, his complaints with pain in his lower

back has increased and his radicular difficulties with his lower

extremities have periodically reappeared.

In April of 2010, a lumbar MRI was performed at the request of

Dr. Blankenship which continued to reveal significant damage to the

L5-S1 disc and obvious resulting nerve root impingement. The

physical therapy records after the claimant’s visits with Dr.

Blankenship and Dr. Routsong also indicated the return of

claimant’s lower extremity complaints and worsening of his symptoms

in his back, including visual observations of such findings as
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swelling in the area of his lower back. The physical therapy

records further reflect an increasing loss of benefit being

provided by this treatment modality.

After consideration of all the evidence presented, I found

that the surgical procedure recommended by Dr. Blankenship is

necessitated by or connected with the claimant’s compensable injury

of July 6, 2009. I further find that the greater weight of the

credible evidence establishes that this recommended medical

treatment is reasonable in light of the potential benefit it offers

in reducing or alleviating the claimant’s chronic lumbar and lower

extremity complaints.

Dr. Blankenship is a highly competent board-certified

neurosurgeon with long experience in the treatment of spinal

injuries and conditions, such as that experienced by the claimant.

His opinion is clearly entitled to substantial weight and credit.

The medical evidence presented unquestionably reflects that

the claimant has experienced an annular tear of the L5-S1 disc with

a frank rupture of this disc with free fragments of internal disc

material compressing  on exiting nerve roots, at this level. The

medical evidence also demonstrates that the claimant has

experienced a complete collapse of the L5-S1 disc with resulting

segmental instability of the vertebra at this level. None of this

damage is going to resolve or go away with only conservative

treatment.  While such treatment may be able to reduce or control

the resulting symptoms, it has not repaired the actual physical

damage causing these symptoms.
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A discectomy of the L5-S1 disc, as recommended by Dr.

Blankenship is widely recognized throughout the general medical

community as appropriate medical treatment for stabilizing discal

damage and relieving pressure or neurological structures, such as

that experienced by the claimant. Such treatment would appear to be

even more appropriate, in light of the apparent return of the

claimant’s radicular symptoms. The single level fusion, which has

been recommended by Dr. Blankenship at the L5-S1 level, is also

widely recognized and employed in the general medical community for

the treatment of segmental instability of the vertebra and

resulting symptoms, such as that experienced by the claimant. 

I would note, in his report and deposition, Dr. Routsong in no

way stated that the surgical procedures recommended by Dr.

Blankenship are unnecessary, unreasonable, or medically

inappropriate. In fact, Dr. Routsong recognized that the

recommended surgery might reduce the claimant’s back difficulties.

He merely expressed the opinion that he would not personally

recommend such a procedure, in light of his own experience with

such procedures. However, his opinion may have been different had

he been made aware that the claimant’s radicular symptoms have

apparently reappeared.  

Dr. Routsong is not the claimant’s treating physician, he has

not had the opportunity to examine and evaluate the claimant on a

number of occasions over an extended period of time.  He does not

appear to have had the opportunity to review all of the extensive

reports and records on the claimant’s previous course of treatment.
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I simply find that his opinion is entitled to less weight and

credit than that of Dr. Blankenship.

There are no requirements that medical treatment must actually

accomplish its intended purpose, before it is “reasonably

necessary”, under Ark. Code Ann. §11-9-508.  All that is required

is that such treatment have a reasonable expectation of success at

the time the treatment is rendered.  Dr. Routsong’s previous

experience might be confirmed and the claimant may not experience

significant benefit from the surgical treatment recommended by Dr.

Blankenship.  However, it is obvious from the evidence that the

claimant is gaining little or no benefit from continuing extensive

conservative treatment modalities. Further, the greater weight of

the evidence establishes that, at the present time the surgery

recommended by Dr. Blankenship has a reasonable expectation of

returning the claimant to more near his preinjury state.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On July 6, 2009, the relationship of

employee-self employer-third party

administrator existed between the

parties.

3. On July 6, 2009, the claimant earned

wages sufficient to entitle him to weekly

indemnity benefits at the rate of $384.00
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for total disability and $289.00 for

permanent partial disability.  

4. On July 6, 2009, the claimant sustained a

compensable injury to his low back, which

was in the form of an annular tear and

frank rupture of the annulus with

extrusion of internal disc material

outside the area of the disc and

resulting nerve root impingement. This

damage has further resulted in vertebral

instability at the L5-S1 level.

5. There is no dispute over medical services

accruing to date.

6.  Additional medical services by Dr. James

Blankenship, including the corrective

surgery that he has previously

recommended, represents reasonably

necessary medical services for the

claimant’s compensable back injury of

July 6, 2009. Specifically, the claimant

has proven that these medical services

were necessitated by or connected with

his compensable injury and have a

reasonable expectation of returning him

to more near his preinjury state. 
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7. There is no dispute, at the present time,

over the payment of temporary disability

benefits.

8. The respondents have controverted the

claimant’s entitlement to the corrective

surgery recommended by Dr. Blankenship.

9. As no controverted indemnity benefits

have herein been awarded to the claimant,

no controverted attorney’s fee can be

awarded to his attorney.

ORDER

The respondents shall be liable for additional medical

services provided to the claimant for his compensable back injury

by and at the direction of Dr. James Blankenship, including the

surgical intervention previously recommended by Dr. Blankenship.

This liability is subject to the Commission’s medical fee schedule.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                         MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         


