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STATEMENT OF THE CASE

On September 1, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on June 7, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, they are the following three,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on January 25, 2007, when the

claimant sustained a compensable injury to her right knee.

3. Respondents have controverted Claimant’s quest for further treatment by Dr.

Harold Chakales.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitlement to additional treatment, including that

recommended by Dr. Harold Chakales.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she is entitled to medical care under the direction of

Dr. Harold Chakales related to her compensable injury to her right knee.

The claimant contends that she is entitled to additional benefits as a result

of her knee injury, as she continues to have ongoing problems as a result of

said injury.

Respondents:

1. Respondents contend that all appropriate benefits have been paid

associated with the claimant’s compensable right knee injury.
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2. She was released to return to work in a full duty capacity on April 7, 2007,

and did, in fact, return to work for Respondent employer.

3. Claimant subsequently obtained medical treatment unrelated to her

compensable injury.

4. A change of physician evaluation was granted by the Workers’

Compensation Commission with Dr. Chakales.  That evaluation was paid for

by Respondent carrier.

5. Additional medical treatment was denied as not being reasonable and

necessary subsequent to that time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 3 will be admitted into evidence and given due

weight.

4. Respondents’ Proffered Exhibit 3 will be admitted into evidence and given

due weight.
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5. The Arkansas Workers’ Compensation Act is constitutional.

6. Because the parties have only stipulated to Claimant suffering a

compensable knee injury, and the compensability of any other injuries has

not been made an issue in this proceeding, only the issue of Claimant’s

entitlement to an MRI and a SPECT bone scan of the right knee will be

addressed.  The other procedures recommended by Dr. Harold Chakales–an

MRI of the lumbar spine and an EMG of her back and both lower

extremities–will not be addressed.

7. Claimant has not proven by a preponderance of the evidence that she is

entitled to an MRI or a SPECT bone scan of her right knee.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 3

During the hearing, Claimant’s counsel sought to introduce a photograph of his

client in order to illustrate the drastic loss of weight she has allegedly had since her injury.

Respondents’ counsel objected because the photograph had never been identified as an

exhibit.  Claimant’s counsel agreed that the photograph had never previously been

disclosed as a potential exhibit, but argued that “since this is an administrative hearing the

rules of administrative law would apply and it wouldn’t be as strict as . . . civil court.”  I took

the objection under advisement and permitted the photograph to be proffered.

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
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to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

In Coleman v. Pro Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007),

the Arkansas Court of Appeals held that the appropriate standard to apply concerning the

admission of non-medical evidence with respect to the seven-day deadline is Ark. Code

Ann. § 11-9-705(a)(1) (Supp. 2009), which reads:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I have the discretion to admit or exclude this evidence, per Coleman; and after

consideration of the above standard, I find that admission of the proffered exhibit will help

to “best ascertain the rights of the parties.”  It bears on the testimony (to which

Respondents did not object) at the hearing by Anita Barnett and Claimant that her fall

played some role in the weight loss.  The photograph will thus be admitted and given due

weight.

Admission of Respondents’ Proffered Exhibit 3

In discussing this exhibit, the following colloquy took place:

MR. SPENCER:  Your Honor, the exhibit looks to be a photocopy of a written
statement by someone in the office, at the Respondent’s office, indicating a
conversation that was between Shari [Claimant] and another person.  And
what I would argue is that the best evidence is, first of all, the original.
Number two, there’s no foundation been laid for that exhibit at this point in
time.  And until a foundation is laid and it’s established as reliable, I don’t
think it’s admissible.
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JUDGE FINE:  Any response, Ms. Wood:

MS. WOOD:  Yes, Your Honor.  That is a statement that was written by
Laurie Stemen Barber and she is here to testify today.  We would say that
that’s not hearsay because she is here and it’s also a document that was
kept in the regular course of business.

Again, I took the objection under advisement and allowed the proffering of the document.

Claimant’s objections under the Arkansas Rules of Evidence are unavailing; as

noted above, the Commission is not “bound by technical or statutory rules of evidence or

by technical or statutory rules of procedure.”  Ark. Code Ann. § 11-9-705(a)(1) (Supp.

2009).  The admission of the written statement, I find, would help to “best ascertain the

rights of the parties.”  Moreover, I note that Barber in her testimony identified herself as

the author of the statement; and Claimant was afforded the opportunity to question her

about it.  Therefore, the proffered exhibit will be admitted into evidence and given due

weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Susan Atkins, Anita Barnett, and

Laurie Stemen Barber.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, Claimant’s August

24, 2010 motion to recuse, brief in support thereof, and attached documentation,

consisting of 394 pages (said exhibit was separately bound and remains in the

Commission’s file); Commission Exhibit 3, Respondents’ August 26, 2010 response to the
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motion to recuse, consisting of two pages; Claimant’s Exhibit 1, documents related to her

constitutional challenge, consisting of one index page and six numbered pages thereafter;

Claimant’s Exhibit 2, a compilation of her medical records, consisting of one index page

and 17 numbered pages thereafter; Claimant’s Exhibit 3, a photograph of Claimant;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

two index pages and 34 numbered pages thereafter; Respondents’ Exhibit 2, non-medical

documents, consisting of one index page and 26 numbered pages thereafter; and

Respondents’ Exhibit 3, a handwritten statement by Laurie Stemen Barber dated June 15,

2007, consisting of one page.

Testimony-Hearing

Susan Atkins.  Called by Claimant, Atkins testified that she lives across the street

from Claimant, and has known her approximately two and a half years.  She stated that

Claimant has problems with her knees, especially the right one.  Atkins helps her get up

and around in the morning, and with other tasks around her house.  One of those jobs is

rubbing cream on her knees.  Without the medicine, according to Atkins, Claimant has

problems getting up and moving around.  Claimant’s daughter, Anita Barnett, does these

things for Claimant as well.  Atkins, based on observation, believes that Claimant is in

pain.  She experiences depression because she is unable to perform activities in which

she used to engage, such as yard work and horseback riding.

Under questioning from Respondents, Atkins stated that Claimant has never told

her of having any pre-existing knee or back problems.  She does not know when Claimant

was injured.
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Anita Barnett.  Called by Claimant, Barnett testified that she is Claimant’s daughter.

Since Claimant injured her knee in 2007 while working for Respondent employer, “it’s been

a downhill spiral.”  Prior to the injury, Claimant was very active, engaging in activities such

as playing ball with her grandchildren and horseback riding.  At present, Claimant

experiences days in which she can do nothing but stay at home and sit in her recliner.

She is unable to bend her injured knee, and the favoring of her other knee has caused her

back damage as well.  Barnett at times has to help Claimant out of her chair or bed.  She

also cooks and cleans for her, and administers her medications.  Shown Claimant’s Exhibit

3, she identified it as depicting Claimant at the time of the injury.  She testified that the

injury has caused Claimant to lose two-thirds of her body weight.  Asked about the cause

of the weight loss, Barnett stated:  “Because of the stress and her financial situation at this

time and her, her health.  And anything that she eats because of her upset stomach, she’s

not able to hold down.”  It was Barnett’s opinion that her mother is in “excruciating” pain.

Under questioning from Respondents, Barnett admitted at the time of her injury,

Claimant was overweight.  She has been diagnosed with fibromyalgia since the injury.

Barnett stated that this condition adversely affects her as well–but not her knee.  Claimant

has had gastrointestinal problems in the past, and has taken medication to treat the matter.

When questioned further by Claimant, Barnett stated that following the fall, Claimant

has had to take Omeprazole for her stomach, Clonezepam for her restless leg, and

Tramedol for pain.  In addition, she uses Lidocaine ointment for the knee.  Before being

injured, she took Nexium for her stomach and Ibuprofen.
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Asked to rate her mom’s level of activity, Barnett testified that she was 9/10 to 10/10

before the injury, and 1/10 at present.  Her pre-injury weight was around 200 pounds, and

now it is around 120 to 125 pounds.  She stated that the stress of Claimant’s financial

situation is adversely affecting Claimant’s health.  Claimant has been approved to receive

Social Security disability benefits.

Under additional questioning by Respondents, Barnett stated that while Dr. Bruce

Safman is prescribing all of Claimant’s medications, he is not one of her workers’

compensation doctors.  He is also treating her fibromyalgia.

Shari Shetrone.  Claimant testified that she is 55 years old, and a high school

graduate.  She is a certified nursing aide, and works for White River Area Agency on

Aging.  Claimant at present is on a six-week leave of absence due to stress.  When asked

what occurred on January 14, 2007, she stated:

I fell out the front door of the office.  There was a threshold there and I
tripped and fell.  And Kathy was in front of me, Kathy Gulley, and she tried
to catch me.  And I went to grab the railing and it broke, and she kept me
from falling on over.  And hit the concrete with me knee.

It was her right knee that was injured.

She was embarrassed by the incident, but went to Dr. Jim Bozeman a few days

thereafter.  Bozeman, in turn, referred her to Dr. Thomas Knox.  During her single visit with

Dr. Charles Varela, he did not physically examine her, observe her walk, or perform any

tests.  He reviewed the x-rays and MRI that Dr. Knox had obtained.  The visit lasted only

15 minutes.  Thereafter, Respondents ceased paying her benefits.  Claimant saw Dr.

Harold Chakales on a change of physician.  She stated that she liked him, and that he
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performed a physical examination and observed her walking.  Chakales recommended that

she have an MRI of the right knee and lumbar spine, along with an EMG of both legs.

Claimant testified that her right knee is worsening.  She has trouble bending it, and

it is always painful.  Claimant rated that pain as 5/10.  Without medication, the pain would

be 8/10.  She stated that activity aggravates her condition.  According to Claimant, her

weight at the time of the fall was about 258 pounds.  Currently, she weighs 115 pounds.

She explained that the loss was due to stress taking away her desire to eat.  The stress

is caused by “[b]ills, no income, not enough money to go around.”  Claimant was recently

approved to receive Social Security disability benefits, and is on Medicare as well.  She

testified that if she favors her knee when walking, and that it bothers her back.  Because

she is unable to bend down to sit on a regular toilet, she now uses a potty chair at her

house.

She asserted that prior to the work-related fall, she was able to do anything she

wanted–including riding horses and working at an iron works.  For three years there, she

made iron products such as candle holders, and lifted up to 75 pounds.  Claimant stated

that her knees and back did not bother her there.  Until the Friday prior to the hearing, she

worked at the Area Agency on Aging about one hour a day in the evening, checking on

clients and making sure they took their medicine.  That is the only job she has held since

leaving the Respondent employer.

When questioned by Respondents, Claimant stated that when she fell in January

2007, her right kneecap struck the concrete.  She admitted that the incident report reflects

this occurred on January 25, 2007.  The report was signed on February 22, 2007.  Dr.
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Knox operated on the knee.  He kept her off duty for about a month, and then released her

on May 17, 2007.  She has not treated with him since October 2007.  Claimant was not

diagnosed with fibromyalgia until within the last year.  The condition makes her hurt all

over.  She did not recall testifying at her deposition that she does not desire to return to

Dr. Chakales–but explained that she may have gotten her doctors mixed up.  Claimant

maintained that she does not like Dr. Varela, and that he did not examine her.  She stated

that if her records reflect otherwise, Varela was being untruthful.

Claimant denied injuring her left knee in the 2007 fall.  As for her back, she testified

that she injured it at home in June 2007:

I, and it was not dishwashing liquid.  I bent over, my daughter was standing
right there.  I bent over in the yard to pick up a garden hose.  I leaned over,
picked up a garden hose to water some plants or fill up the pool so I could
get in, I don’t remember.  Either way, I picked up the garden hose and I
couldn’t straighten up.

Asked about a April 2005 MRI of her low back, she did not remember that taking place.

However, she did recall having an MRI in 2007 that Dr. Knox ordered.

She did not recall complaining of pain in her back and legs in July 2003, but did

remember seeking treatment for low back and right hip pain after stepping in a hole in

November 2004.  However, she testified that the pain went away.  She was diagnosed on

June 15, 2006 as having severe degenerative joint disease in both knees.  Claimant did

not recall telling treating personnel on January 16, 2007 that she had not had any recent

trauma to explain her severe right knee pain.  When asked about her complaint of lower

back pain on June 12, 2007, she stated that was around the time she had the incident

involving the garden hose.  She also stated that when she went to Dr. James Clarke in
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August 2007 for right hip and leg pain, it was due to the hose incident also.  Claimant fell

on her knees in September 2008.  She reported back pain when treating at Ozarks Medical

Center on November 24, 2008.  Dr. Bruce Safman is treating her for fibromyalgia, which

she testified has nothing to do with her knees.  While she testified that she cannot bend

her right knee, she admitted that while sitting at the witness stand, it was bent “[h]alf way.”

Claimant went to the emergency room on May 4, 2009 after being in a motor vehicle

accident that “totalled” her vehicle.  She complained of right shoulder and lower back pain.

She took a leave of absence from the Area Agency on Aging.  She worked there

since October 2007, and worked there full-time during her entire tenure.  Claimant testified

in her deposition that she was physically able to do that job, and did not miss any work due

to the knee injury.  She admitted that she told the Area Agency on Aging that she was

available for full-time work, and that she left Respondent employer because she needed

a change from only dealing with dying patients.  Claimant signed a job description on

October 22, 2007 that she would have to lift 40 pounds.  At times, she worked in excess

of 40 hours a week.  In October 2008, her evaluation there showed that she had exceeded

expectations.  The following exchange occurred during her testimony:

Q.  Now, you’ve had some full time income from Area Agency, correct?

A.  Yes.

Q.  And you’re also receiving Social Security now; is that right?

A.  Well, let me set you straight here.  Full time with them was like 26 hours
one week, I might get 32 the next week.  And as far as doing a good job and
carrying my load, anybody can follow a person around or sit there and talk
to them.

Q.  So if they gave you 40 hours or more every week, you would do it?
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A.  No, I can’t.  I cannot do that.

Q.  As of this last Friday?

A.  No, as of this whole last year or two years.  I can’t do it.  My body won’t
let me.

Under further questioning from her counsel, Claimant stated that after she was

released to return to work in May 2007, she only worked two weeks.  At first, she attributed

this to undergoing a hysterectomy.  She then stated that Respondent employer “didn’t

have nothing [sic] for me to do.”  Around this time was when the water hose incident took

place; and as a result, she could not straighten up.  She stated repeatedly that her one-

hour workday began two to three years ago, and then made the following statement:  “I

think it’s been about a year.  I get my days and my years mixed up.”  Prior to obtaining

Social Security benefits, she worked 40 hours a week.

With respect to her pre-existing and car accident injuries, Claimant testified that

they healed, and that the only treatment she is seeking relates to her January 2007 fall.

When questioned further by Respondents, Claimant admitted that during her

November 24, 2009 deposition, she testified that she was still working full-time.  She

added:  “At that time, I was totally confused and I don’t remember half of what she asked

me, and I was totally depressed, like I still am.”  She still has problems with her memory.

However, her medical records are reliable.

Laurie Stemen Barber.  Called by Respondents, Barber testified that she is the

patient care coordinator for Respondent employer.  She has been employed there since

2006.  Her supervisory duties included the Salem office, where Claimant worked.
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Shown Respondents’ Exhibit 3, she identified it as a statement that she wrote on

June 15, 2007.  Claimant contacted her four days before and told her that she had hurt her

back lifting dishwashing liquid.  She testified that she wrote the note because it was her

job to report work-related injuries and that she did not have a computer at that time.

According to Barber, Claimant would not have been allowed to return to work unless it was

without restrictions.

When questioned by Claimant, Barber stated that she recalled that Claimant limped

after her fall.  She was not aware that she had presented with back since then.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 2 and Respondents’ Exhibit 1 reflect the following:
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Pre-Incident

Claimant’s records reflect that on June 15, 2005, she was noted to have “severe

DJD both knees [with] grating pain.”  She presented with pain and swelling in her knees

on June 27, 2006.  An April 5, 2005 MRI of the lumbar spine showed a central disc

protrusion at L3-4, a slightly left sided herniation at L4-5, and degenerative bulging at L5-

S1.

Post-Incident

Claimant on January 16, 2007 went to Salem Family Clinic and complained of

severe pain in the right knee, but stated that it was not due to recent trauma but because

it gave way.  She continued to present with right knee swelling.  On March 1, 2007, she

presented to Dr. Knox with right knee pain.  She stated that around the end of January

2007, she fell out of a door at work on concrete, injuring her right knee.  Dr. Jim Bozeman

treated it with a cortisone injection.  X-rays of the right knee showed slight narrowing of the

medial joint with weight bearing, but no evidence of fracture.  He assessed her as having

a contusion of the right knee with a “probable meniscus tear,” along with “some preexisting

chondromalacia.”  Knox recommended an MRI of the knee.  The MRI on March 5, 2007

showed a posterior medial meniscal tear, along with degenerative changes and moderate

effusion.

Claimant saw Dr. Varela on April 18, 2007.  His examination showed no effusion in

the knee, and x-rays showed evidence of mild degenerative arthritis.  He wrote:

Since patient’s symptoms continue and in light of her physical examination
and MRI findings, recommend diagnostic arthroscopy and treatment as
indicated.  Her condition appears to be mostly secondary to her
degenerative condition, and this has caused the majority of her symptoms.
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I believe that the fall she sustained in January has played only a small part
in her current condition.

Dr. Knox performed an arthroscopy of the right knee, with an arthroscopic partial medial

meniscectomy, on April 25, 2007.  His diagnoses were:

1. Posterior medial meniscus tear, right knee; and 
2. Grade 1 early 2 chondromalacia medial tibiofibular joint, right knee

On May 2, 2007, she reported that she was doing well, with only mild to moderate pain.

Dr. Knox wrote that day that she could return to full duty on May 14, 2007.  X-rays on May

31, 2007 showed narrowing of the tibia/fibular joint space, and Knox placed Claimant on

anti-inflammatory medication.

On June 12, 2007, Claimant told the Salem Clinic that she had been experiencing

lower back pain since the previous Saturday, but denied a history of trauma to the region.

Claimant returned to Knox on June 14, 2007 and reported that she “has now thrown her

back out because of her knee pain.”  Examination of the knee showed “a trace effusion,”

and Knox aspirated the knee and injected cortisone into it.  The doctor wrote:  “The patient

states she is having significant back pain, which is from trying to work and walk.  She has

thrown her back out and is having difficulty with this.  I think she probably needs to be off

work.”  Claimant reported pain down her left leg on June 27, 2007.  She saw Dr. Knox

again on July 5, 2007, and reported back problems and paresthesias into the hands.  He

noted that she did not have much of an effusion, and injected the knee.  On July 23, 2007,

she reported that she had hurt her back by favoring the knee.  X-rays of the lumbar spine

showed minor degenerative changes, and x-rays of the knee showed minimal narrowing

of the medial tibia/fibula joint space.  Knox wrote:  “I think the pain in her back is directly
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related to her altered gait pattern in trying to take care of her knee.”  He recommended a

lumbar MRI, which on August 3, 2007 showed multilevel disc desiccation, plus bulges at

L3-4 and L4-5, with mild narrowing of the neuroforamina at those levels but no marked

impingement of nerve roots.  On August 9, 2007, Knox wrote that she had, inter alia,

spondylosis at those two levels, with “classic sciatica.”  Dr. Bozeman performed an

epidural steroid injection on September 19, 2007.  Claimant reported on October 11, 2007

that the injections helped substantially and that she wants to return to work.  Dr. Knox

returned her to work with a 40-pound lifting restriction.

Claimant on September 4, 2008 reported falling on her knees the previous day.  The

emergency room record notes trauma to both knees, but x-rays showed only degenerative

findings in the right knee and nothing in the left.  On September 24, 2008, Claimant saw

Dr. Chakales and reported pain in her back and right leg, along with left leg weakness.

In addition, she reported persistent, chronic pain over the medial joint compartment of the

right knee, making it difficult to stop, kneel, or climb steps.  In setting out her medical

history, he apparently labored under the misunderstanding that the fall occurred in January

2006.  He reviewed the 2007 MRI report, and noted that no frank disc herniations were

found.  His diagnoses were:

1. Status post op medial meniscectomy of the right knee of
chondromalacia, rule out other pathology.

2. History of low back pain with persistent, chronic sciatica.

On October 2, 2008, Dr. Chakales wrote a letter that reads:

To Whom It May Concern:
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I saw Ms. Shetrone on September 24, 2008, and have enclosed a copy of my
initial history and physical examination.  I have also enclosed a copy of an
MRI of the lumbar spine dated August 3, 2007.

Ms. Shetrone is having pain in her leg and has a tendency toward lateral
subluxation of the patella, as well as chronic low back pain.

It would be my recommendation for Ms. Shetrone to undergo a repeat MRI
of her knee and lumbar spine to see if there is any pathologic process
occurring.  She would also benefit from an electromyographic study and [sic]
both lower extremities.  She will return to see me in two weeks for further
evaluation.  At the present time she is temporarily disabled.

That same day, Chakales authored a note that states:

Ms. Shetrone was seen by Dr. Thomas Knox on March 1, 2007.  On March
9, 2007, Dr. Knox stated her MRI showed a medial meniscus tear of the right
knee with degenerative changes.  He felt she should have arthroscopy of the
knee.  Dr. Bozeman referred the patient to Dr. Knox on March 16, 2007.

Ms. Shetrone was then seen and evaluated by Dr. Charles Varela, who felt
she might indeed have a torn medial meniscus.  This evaluation was in April
2007.  Dr. Varela stated then that her fall contributed only partly to her
problems.  I have no further information present.

It is my opinion she needs to have a repeat MRI of her knee.  She would be
a candidate for a SPECT bone scan of the knee, as well as a repeat MRI of
the lumbar spine and EMG of her back and both legs.

Claimant saw Dr. Safman on March 13, 2009 and presented with, inter alia, generalized

aches and pains, restless legs, and right knee pain.  She was diagnosed as having

fibromyalgia.

Records-Nonmedical

Claimant’s Exhibit 3.  This is a photograph of Claimant.

Respondents’ Exhibit 2.  This exhibit contains, inter alia, the following.  Claimant

resigned from Respondent employer dated October 22, 2007.  On September 8, 2008, the

Commission granted her a change of physician to Dr. Chakales, with an appointment
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scheduled for September 24, 2008.  Other relevant documents in this exhibit are described

above in the context of Claimant’s testimony.

Respondents’ Exhibit 3.  This handwritten statement, signed by Barber on June 15,

2007, reads:

Shari Shetrone has been keeping in contact with me about her condition with
her back injury since 6-11-07 and notifying me that she was unable to work.
Shari injured her back on 6-9-07 at home she [sic] stated to me that “I was
just bending down to pick up dish washing liquid.”

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on August 24, 2010, a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.  Respondents, in their August 26, 2010 response, dispute Claimant’s

position.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  Hence,

the Act is constitutional, and Claimant’s motion is denied.

B. Additional Medical Treatment
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Claimant contends that she is entitled to the treatment of her right knee

recommended by Dr. Chakales.  Respondents argue that she is not entitled to any

additional treatment.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Per Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), the party charged with proving

an issue must do so by a preponderance of the evidence.  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___

S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that person’s
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testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe the

testimony of the claimant or any other witness, but may accept and translate into findings

of fact only those portions of the testimony that it deems worthy of belief.  Id.

As discussed above, Dr. Chakales on October 2, 2008 recommended that Claimant

undergo the following procedures:  (1) an MRI of the right knee and lumbar spine; (2) an

EMG of her back and both legs; and (3) a SPECT bone scan of her right knee.  The parties

have stipulated only to the compensability of Claimant’s right knee injury.  Claimant in her

contentions made clear that she was only seeking additional treatment of this area. In her

testimony, she alluded to problems with her back; she stated, and Dr. Knox related in his

notes, that this problem is due to her favoring the injured knee (although she also

attributed this to a non-work lifting incident in June 2007, well after her work-related fall).

Her records also reflect left leg problems also beginning in June 2007.  But the

compensability of these injuries or conditions, which is a prerequisite to finding treatments

thereof to be reasonable and necessary, has not been made an issue in this case.  For me

to address this, sua sponte, is not permissible.  See Singleton v. City of Pine Bluff, 2006

AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,

2006)(improper for administrative law judge to address issues not raised at hearing), rev’d

on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).  I will thus limit my analysis

to Chakales’ recommendation that she undergo a SPECT bone scan and repeat MRI of

the right knee–and not address his other recommendations.
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In his October 2, 2008 note, Dr. Chakales wrote that Claimant “would be a

candidate for a SPECT bone scan of the knee.”  He gave no explanation for her need for

this; and curiously, he did not mention this diagnostic procedure in his “To Whom It May

Concern” letter that he authored the same day.  In addition, he did not attribute this to her

January 2007 injury.  The Commission is authorized to accept or reject a medical opinion

and is authorized to determine its medical soundness and probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  On the bases of the above,

I cannot find that the bone scan would be reasonable or necessary.  For me to find

otherwise would require that I engage in speculation and conjecture.  But such cannot

serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575

S.W.2d 155 (1979).  Claimant has thus not shown her entitlement to this procedure.

As for the right knee MRI, Chakales stated that it is his recommendation that she

undergo it “to see if there is any pathologic process occurring.”  Her work-related fall

occurred on January 25, 2007.  During the fall, she struck her right knee and experienced

pain in that area.  A March 5, 2007 MRI reflected a posterior medial meniscal tear, along

with degenerative changes and moderate effusion.  Claimant underwent an arthroscopy

of the knee, plus an arthroscopic partial medial meniscectomy, by Dr. Knox on April 25,

2007.  He diagnosed her as having a posterior medial meniscus tear, along with a Grade

1 or early 2 chondromalacia in the medial tibiofibular joint.  She did well after the surgery,

and Knox wrote that she could return to full duty on May 14, 2007.  But she returned with

knee problems on June 14, 2007, and underwent aspiration of a trace effusion and

injection of the knee.  She also had an injection on July 5, 2007.  Claimant had treatment
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on her back and on October 11, 2007 expressed a desire to return to work.  Knox did so,

giving her a 40-pound lifting restriction.  As she admitted in her testimony, Claimant went

to work for the Area Agency on Aging during this period, signed a form acknowledging that

she would be lifting up to 40 pounds, and worked in excess of 40 hours a week.

The medical evidence reflects that Claimant did not present with any further knee

problems until September 4, 2008–well over a year after the last mention of such in her

records.  On that occasion, she went to the emergency room and reported falling on both

knees the day before.  She complained on that occasion of arthritic pain in both knees and

was diagnosed as having degenerative joint disease in them–a condition that pre-existed

her work-related fall.  In light of such a significant gap in symptoms, and after

consideration of the balance of the evidence, I cannot find that Claimant’s current right

knee problems, even if warranting an MRI (or a bone scan, for that matter), are causally

related to her January 2007 compensable injury.  In her hearing testimony, Claimant stated

that she is currently experiencing severe right knee pain, and is unable to bend it properly.

Barnett and Atkins confirmed this.  I do not doubt their sincerity.  But any belief, no matter

how sincere, that her current problems are tied to the January 2007 fall and subsequent

treatment is not a substitute for credible evidence.  Graham v. Jenkins Engineering, 2004

AWCC 46, Claim No. F112391 (Full Commission Opinion filed March 12, 2004).  She has

not shown entitlement to the MRI.

CONCLUSION
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On the bases of the findings of fact and conclusions of law set forth above, Claimant

has not proven that she is entitled to additional medical treatment.  Therefore, her claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


