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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  A pre-hearing conference was conducted in this claim on

June 28, 2010, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing

Order reflects stipulations entered by the parties, the issues to be addressed during the course of

the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  The claimant contends that he re-

entered the healing period on December 11, 2009, and remained within same until June 18, 2010,

for which he is entitled to temporary total disability benefits.  

The testimony of Charles Shempert, the claimant, coupled with medical reports and other
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documents comprise the record in this claim.

DISCUSSION

Charles Shempert, the claimant, with a date of birth of December 16, 1955, has a GED. 

The claimant is left-handed. The claimant was in the Army Reserve for six (6) years – in a

chemical unit. The clamant commenced his employment with American Freightways, the

predecessor to respondent, on November 11, 1996.  Prior to the afore the claimant drove a truck

for Wholehouse Farms, an agricultural commodities type truck, for approximately three (3) years.  

FedEx Freight is a freight delivering carrier.  Claimant was a city driver who made pickups

and deliveries within a certain area of a grid.  The claimant also worked the dock moving freight. 

The claimant testified regarding the mechanics of his July 1, 2008, compensable injury:

I was unloading a shopping cart rack and was pulling inside
a cage at Fred’s in Kennett, Missouri.  And I jerked on it, and I guess
it snapped.

Well, it just popped.  I really didn’t start hurting till that night
after I got home.  (T. 10).

Claimant explained that he experienced pain in his right arm, however the popping sensation was

in his right elbow.  The claimant called and reported the incident the following noting that when

he got up it was hurting “so bad I couldn’t stand it”. (T. 11).  In describing his symptoms the day

following the occurrence, claimant testified:

Oh, yeah, it was hurting.  I couldn’t - - I couldn’t even pick 
it up without it hurting. (T. 11).

The claimant described the pain as a sharp pain all the way from his hand up to the shoulder.

The claimant was directed to respondent’s designated medical provider, Dr. Smith, who

treated him for a couple of weeks.  The claimant was then referred by Dr. Smith to Dr. Joseph
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Yoa, a Blytheville orthopedic surgeon, who saw the claimant on two (2) occasions.  The

testimony of the claimant reflects that respondent directed him to Dr. Manugian at Memphis

Orthopedic Group, for treatment of his complaint.  With respect to his contact with Dr.

Manugian, the claimant testified:

Yes, I went there to see him, and he told me that he really
didn’t deal with this kind of injury, and he referred me to Dr. Fahey
in the same group. (T. 12).

The testimony of the claimant reflects the recommendations of Dr. Fahey regarding his injury:

He told me because of my age that he wouldn’t recommend
me doing anything, that I really didn’t need that muscle. (T. 13).

The claimant acknowledged that it was as a result of the recommendation of Dr. Fahey

and his continued symptoms the he consulted an attorney.  As a consequence of the afore a

change of physician was obtained which entailed the claimant coming under the care of Dr. G.

Thomas Frazier, a  Little Rock Orthopedic surgeon.  

The claimant first saw Dr. Frazier in October 2008.  In December 2008, Dr. Frazier

performed surgery on the claimant’s right arm.  The claimant testified regarding his understanding

of the procedure performed by Dr. Frazier:

Well, all I know is that he put that - - what do you call it, a 
cadaver and pulled my muscle back down and reconnected it to the
bone. (T. 13).

The testimony of the claimant reflects that he is aware that his injury was that of a torn biceps 

tendon.  The claimant continued, regarding the procedure performed by Dr. Frazier:

Yes, he said because of the time period that had lapsed that
he had to use that [cadaver parts] to get it pulled back. (T. 14).

Following the surgery, the claimant continued to see Dr. Frazier on a regular basis.   With respect
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to the

 impact of the surgery on his symptoms, the claimant testified:

Well, it did, you know, while I was on the medicine and
stuff.  But after I got the cast off, I was feeling good.  And then I
went back to work, and then I got to using it a lot, and it got to 
killing me again. (T. 14).

The claimant was not completely off work following the July 2008 injury until after the surgery by

Dr. Frazier.  Instead, the claimant testified that he went in two (2) hours every day, and was paid

temporary total disability benefits as well.

The claimant was returned to full duty at one point.  Regarding the duration of the full

duty work, claimant testified:

Yes, he put me back on full duty, I believe it’s August. 
I’m not sure of the date.  And I worked two or three weeks, and 
then it got to bothering me so bad, I told him I was going to have
to go back and see him again. (T. 15).

The claimant was attempting to perform his regular job at the time of the above.  The claimant

testified that while the handbook reflects the maximum amount of weight he is supposed to

physically pick up by himself, when items are placed on his truck he has to get them off the best

way he can.  Claimant noted that sometimes he had to lift over seventy-five (75) pounds of

freight.  Claimant added that he frequently lifts more than forty (40) pounds of freight.  

The claimant reported to his supervisor, Tracy Anderson, that he was physically unable to

lift the freight.  The claimant explained the symptoms that he was experiencing at the point that he

informed his supervisor that he was unable to perform his job:

Well, in my forearm, every time I would go to pick up 
something, it would be, you know, such a sharp pain, I just couldn’t
do it. (T. 16).
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The claimant was referred by Dr. Frazier to Dr. Rutherford in search of an explanation for the

symptoms.  Dr. Rutherford performed an EMG relative to the claimant.  Once respondent denied 

further medical treatment the claimant used his health insurance to obtain a cervical MRI.  

The claimant testified that the last day he was allowed to work by respondent was

December 11, 2009.  The claimant testified that he returned to work for respondent in July 2010. 

After respondent ceased paying for medical treatment, claimant testified regarding the actions he

took:

I went and filed it on my insurance, because I couldn’t get
any more help from them.  I said something’s still wrong, and I got
to get it fixed. (T. 17).  

The claimant then returned to Dr. Yoa for further treatment.

The claimant underwent another surgical procedure on his arm under the care of Dr. Yoa 

approximately three (3) weeks after he returned to his care in April 2010.  The claimant 

explained the procedure performed by Dr. Yoa:

No, he said that it was a peripheral nerve; his original diagnosis
is what he told me. (T. 17).

Claimant noted that Dr. Yoa made a new incision in addressing the diagnosed complaint. 

Following the surgery the claimant testified that he felt a lot better.  The testimony of the claimant

reflects that the pain was located right below the bend of his arm and his forearm.  The claimant

was last seen by Dr. Yoa on June 18, 2010, at which time he was released to return to work

without restrictions.   The claimant has been back at work since June 18, 2010, performing his

regular job duties.

The claimant’s testimony reflects that his arm is doing “real good” since the surgery by Dr.
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Yoa.  In terms of any residual symptoms, claimant testified:

Just light pain, but they told me it would always hurt, so I
guess that’s normal.  It’s nothing like it was. (T. 19).

The claimant filed for unemployment compensation during the period he did not work

from December 11, 2009 until June 18, 2010, and received $190.00, per week.  Claimant testified

that his unemployment compensation benefits ran out the first or second week of June 2010.  The

claimant received six (6) months of unemployment compensation benefits.  The testimony of the

claimant reflects that when he signed up for unemployment compensation benefits he relayed to

personnel that he was under restrictions with a 5% impairment to his right arm.  

During cross-examination the claimant explained why his unemployment compensation

benefits were so low in light of his regular earnings:

They paid me for two hours a day, and that’s why I drew 
unemployment off of - - that’s why it was so low. 

Right, I wasn’t getting paid but ten hours a week, and that’s
what I drew unemployment off of.  (T. 20).

The claimant received temporary partial disability during the time he worked two (2) hours a day.

The testimony of the claimant reflects that he returned to work in August 2009. 

Claimant’s testimony reflects, regarding his release by Dr. Frazier to return to work:

No, he didn’t release me.  He just transferred me over to 
Fahey.  Of course, they never did really tell me anything.  I didn’t
know what was going on til I got back to work, and my supervisor
told me.  So I never heard when I was released or when I wasn’t 
released. (T. 23).

The medical in the record reflects that the claimant was released to return to work on July 10,

2009, by Dr. Frazier.   Claimant explained that while he returned to work in July 2009, he was
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unable to perform his regular job duties.  Claimant concedes that he was paid temporary total

disability benefits through December 11, 2009.  

Claimant explained, regarding his inability to perform his assigned job duties subsequent to

July 10, 2009:

Well, I can’t remember.  There’s so many different dates
in there, but I think I left back in August or something.  I just told
them I couldn’t do it no more.  So it went on until December, and 
then he sent me to the nerve doctor, which was Rutherford.  And 
he wanted to do my neck.  Well, when he done that, workmen’s 
comp said, well, that wasn’t part of the injury and wouldn’t even
pay him for that. 

And that was it.  So they told me I couldn’t work anymore
after December the 11th . (T. 23-24).

With respect to the injury itself, the claimant testified on cross-examination, that it

occurred while he was dragging some freight.  Further, that at the time of the occurrence he felt a

“pop” in the bend of his arm – his elbow.  Claimant noted that at the time he begin experiencing

pain from the injury later when he was at home, “it just hurt all over when it started hurting”.  (T.

25).  Regarding the source of the pain in his arm, claimant continued:

- - until I went to the doctor, and he didn’t know what it was
either.  He told me it was a torn muscle the first two times he saw me,
and then he sent me to Dr. Yao.  

Well, it tore it away from the bone.  My muscle went up like
a window shade. (T. 25).

The claimant testified that the biceps was torn at the elbow.  

The testimony of the claimant reflects that while Dr. Frazier performed surgery to repair

the problem with his biceps, the surgery did not completely resolve the complaint.  Following the

surgery the claimant continued to have problems at the same site of his right arm and elbow.  
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Claimant testified regarding his actions upon determining that his injury had not fixed by the

surgery:

I called workmen’s comp in January and talked to the case 
worker that was over my case.  And she said, “Well, you never 
complained with forearm pain, and Dr. Frazier said there’s nothing
else he can do for you.” (T. 26).

Claimant testified that he never had neck pains.  The claimant offered regarding the cervical MRI

recommended by Dr. Rutherford:

He was just checking it, I guess, because of the arm.  I 
don’t know what brought the neck up.  I told him I was hurting 
from my wrist all the way up to my neck, so he wanted to check my
neck.  (T. 27).

The testimony of the claimant reflects that he never claimed a neck injury.  The testimony reflects

that carpal tunnel was diagnosed as a result of an EMG which was performed.  The claimant

discussed the CTS finding with his doctors:

Yes, I did.  Dr. Yao said that I never had carpal tunnel to start
with.  He said it had always been the peripheral nerve damage that he
fixed. (T. 27).

The claimant explained how he came to be under the care of Dr. Yao following the surgery by Dr.

Frazier and diagnostic studies by Dr. Rutherford:

He’s the first one I went and seen.  He was right there at home. (T. 27).

Following the claimant’s return to Dr. Yao surgery was performed on is his median nerve by 

same.  Prior to the surgery by Dr. Yao, the claimant testified regarding his symptoms and

restrictions which impacted his ability to performed his regular job duties:

It would just hurt so bad I couldn’t pick up nothing.
I tried to lift a dolly wheel upon the trailer, and it just hurt 
too bad.  I just had to swamp my arms. (T. 28).
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As a city driver for respondent-employer, the claimant is in the truck alone.  Further, as a

city driver, the claimant is responsible for unloading and delivering the freight to its destination. 

The claimant has returned to his regular job duties as a city driver without problems since the

surgery by Dr. Yao, who did not place any restrictions on him when released to full duty. 

Claimant testified that he appreciated that his injury had been “fixed” about three to four weeks

following the surgery by Dr. Yao, noting that once it started healing he felt good. 

The medical in the record reflects that the claimant was seen by Dr. Ronald Smith on July

2, 2008, with a complaint of a painful right arm.  The office note of Dr. Smith regarding the

claimant’s July 2, 2008, visit reflects, in pertinent part:

He comes in because of problems with pain.  This is his right 
distal biceps.  This started bothering him last night and really,
really bothersome this morning.  He’s having troubles with 
severe pain with any attempts to flex the arm at the elbow.  He
was unloading a really, really heavy piece of equipment yesterday
and his pain and discomfort is right where that rested on his arm
as he was unloading it. 

PE: There is an obvious difference in the muscle contour right 
side to the left side.  As he tightens his muscle up it becomes 
even more noticeable. There’s no question he’s got a little muscle 
tear in his biceps area.  I’m going to put him at complete non-use 
of his right arm.  Put it in a sling.  Visit back with him again in one
 week.   These things heal over time.  At some point in time should 
not really notice any decrease in his muscle strength.  We’ll visit 
back with him again in one week.  

DX: 1) Myofascial tear right biceps.
He also is having some problems with his left thumb at the MP 
joint, metacarpal phalangeal joint unrelated to his current problem.
It just hurts him rather chronically.  I did give him a prescription for
Celebrex to use and see if that won’t help. (CX #1).

The claimant was seen in follow-up by Dr. Smith on July 9, 2008, at which time there was 
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improvement in the right arm.  As a consequence of the afore, the claimant was removed from 

the sling and allowed to resume some lifting - - no more than 25 pounds with his right arm. (CX

#1, p. 1-3).  At the time of the claimant’s next visit to Dr. Smith, July 16, 2008, his right arm was

worse.  The claimant was allowed to work with no use of his right arm and referred to Dr. Joseph

Yao, a Blytheville orthopedic surgeon, for an opinion and treatment. (CX #1, p. 6).

On July 17, 2008, the claimant was seen at Advanced Orthopaedics of Blytheville by Dr.

Joseph Yao, pursuant to the referral of Dr. Smith.  The July 17, 2008, report of Dr. Yao

regarding the claimant’s visit reflects, in pertinent part:

CHIEF COMPLAINT
Initial evaluation:   Right distal humerus/anterior elbow/proximal 
forearm.   Brachialgia

HISTORY OF PRESENT ILLNESS
Upper limb(s) pain: R 
   location: distal biceps area
   radiation: elbow : anterior   R
  quality: sharp
  type: constant throbbing
  status: new under investigation   condition: acute
  beginning: Tuesday, July 01, 2008   sudden
  precipitating factor
       trauma 

Moving freight approx. 300 pounds, felt burning sensation
initially then later that night pain worsening.  No prior 
right arm problems.  He was initially on no lifting with right
arm, worse since 25 pound lifting restriction 7-9-08, at that
time lifted a beam and experienced R volar forearm pain,
severe

*        *        *

ASSESSMENT
Distal right biceps rupture with proximal retraction
Right volar forearm strain, improving (CX #1, p. 7-8).
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Dr. Yao referred the claimant for an MRI and released him to light duty work with restrictive use

of the right arm for two (2) weeks.    

The claimant underwent the MRI on July 28, 2008, and was seen in follow-up by Dr. Yao

on August 4, 2008.  The August 4, 2008, office note of Dr. Yao reflects, in pertinent part:

INVESTIGATION RESULTS

Right elbow MRI: Distal biceps tendon rupture with distal 
end of tendon at level of elbow joint.  The tendon is slightly
wavy since it is no longer on tension because its insertion is 
lost.  The biceps muscle is shortened due to loss of its distal
insertion.  There is edema within the muscle in the proximal 
radial forearm around the area of tendon rupture. 

*       *       *

PLAN
     SERVICES PROVIDED

discussion regarding the treatment plan:   Discussed anatomy/
pathology associated with the Dx’s with the pt.  Symptomatic
Rx can be done for the R forearm strain with the expectation 
that it will heal uneventfully.  Discussed in detail Rx options 
with risk/benefits of nonop vs op Rx for the biceps rupture.  
With nonop Rx, there will be permanent reduction in R elbow 
flexion and supination strength.  Surgery can cause injury to the
median nerve or brachial artery.  There are always other potential
risks assoc with surgery including anesthesia, infection, wound
healing problems, failure to repair, stiffness, residual pain/
weakness, etc.  The pt will think over his options and let us 
know if wants surgery or nonsurgical Rx.  Advised him to 
try to decide as soon as he can so the biceps will still be flexible
enough to pull distally to permit the tendon to be repaired to the
prox radius. (CX #1, p. 12-13).

The medical in the record reflects that the claimant was next seen at Memphis Orthopaedic

Group in connection with the July 1, 2008, injury.  The August 15, 2008, report regarding the

visit of the claimant on the same date reflects:
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HISTORY OF PRESENT ILLNESS: The patient is a 51 year old 
right hand dominant driver for Fex Ex Freight referred by Dr. Yao
from Blytheville for further evaluation and treatment of a right distal
biceps tendon rupture.  History according to the patient was that on 
07/01/2008, while moving approximately 300+lb freight initially had
a burning type sensation over the forearm.  Pain gradually worsened.
.    .    .  An MRI on 7/28 revealing a distal biceps tendon rupture as
well as an injury to the brachial radialis.  Dr. Yao discussed treatment
options with the patient surgical vs nonsurgical and now referred for 
further treatment as the patient has requested surgical repair.  

*       *       *

RECOMMENDATIONS: Findings and treatment options are again 
discussed with the patient.  He is now approximately six weeks post
injury and even though surgical repair with all its risks of nerve injury,
postoperative stiffness, repair of failure have been discussed vs gradual
rehabilitation with some decreased function but considering his age and
activity level, might be an option.  Both he and his wife appear to be 
convinced that surgical repair is the appropriate treatment plan.  I would
like to discuss this with Dr. Fahey on his return Monday and contact
the patient accordingly as to whether or not he would like to take over 
the care and proceed.  The patient will be contacted.  In the meantime, 
he may continue on his modified work. (CX #1, p. 14-16).

On August 20, 2008, the claimant was evaluated by Dr. Christian Fahey at Memphis Orthopaedic 

Group, pursuant to the above recommendation of Dr Arsen Manugian.   The report relative to the 

August 20, 2008, visit of the claimant concludes: 

IMPRESSION/PLAN: I spent nearly half an hour discussing his 
condition with Mr. Shempert.  Far more than 50% of the time
was spent counseling.  He does have a biceps rupture, however, 
this is his nondominant hand and he’s greater than 50 hears old, and
this injury is now more than six weeks old.  I think it would be a 
major mistake to try to fix this.  I decided with him his expectations 
that he’d have, potentially as high as 40% strength loss and supination
but should regain all of his strength in flexion.  I don’t think it will 
affect his ability to work in the slightest.  

Alternatively if it were to be fixed, he could expect that he could have
significant loss of his ROM, that he may not regain his strength, and 
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that he may have a neuropraxic injury or other significant complication
from surgery.  I strongly recommend against surgical treatment under
these particular circumstances.   I discussed this with him.  He seemed 
to be satisfied.  I’d like him to think about it and come back and see me
within two weeks.  (CX #1, p. 19). 

The claimant was again seen by Dr. Fahey on September 3, 2008.  The report of the afore visit 

reflects, in pertinent part:

INTERVAL HISTORY: Mr Shempert returns.  He states he was called
by his insurance company and told he would have to come to see me 
again as they had not yet approved his physical therapy.  He says that his
symptoms are pretty much unchanged, with the exception he has a little
bit of increase in a vague burning pain near the elbow. (CX #1, p. 21).

During a September 24, 2008, follow-up visit of the claimant, Dr. Fahey reported:

INTERVAL HISTORY: Mr. Shempert is in follow up.  This is the 
gentleman with the biceps rupture that is a truck driver.  His injury
was 7/1/2008.  He notes it’s not really changing.  He is still having pain
anteriorly.  He continues to pop posteriorly.  He has been going to therapy
at his aunt’s p.t. in Blytheville.  He has been working light duty.  He is 
weaning himself off the Ultram because it is making him very sleepy.

*       *       *

I am concerned by his complaint of ongoing pain.  He also states there 
is a pop.  I held my hand on his elbow and we went back and forth ROM.
He does appear to have a pop back by the triceps insertion.  Therefore, I
think this is from lack of use, to be quite straight forward. 

PLAN:   I don’t think the pop is anything significant.  I think it will go away.
Studies over and over again suggest biceps ruptures are not ultimately 
associated with any form of pain.  Weakness, yes.  Stiffness if it is not used
while it goes through the recovery process, but not pain.  

Therefore, it is my opinion that his pain is going to go away.  It’s hard for
me to predict when that is going to happen, but I do think that is going to 
go away completely.

I have dictated this in front of him.  We will advance his activity level.  
He will do a home exercise program.  He will return to see me again in



14

six weeks at which point I most likely will make him MMI. 
(CX. #1, p. 23-24).

The medical evidence reflects that the claimant was next seen by a physician in 

connection with the July 1, 2008, injury on October 29, 2008, when he was seen at Arkansas 

Specialty Orthopaedics by Dr. G. Thomas Frazier, a Littler Rock orthopedic surgeon.  After 

noting a history of the claimant’s July 1, 2008, injury and treatment received in connection with 

same, the October 29, 2008, report reflects, in pertinent part:

He is here today for evaluation and discussion of additional treatment
options regarding his right arm pain. 

*       *       *

Examination of the right elbow shows fullness of the antecubital 
fossa and over the distal right arm.  There is some fluctuance 
present.  There is tenderness to palpation over the biceps muscle 
and tendon.  There is weakness and pain with resisted elbow flexion
and forearm rotation from a pronated to supinated position.  There
is no gross instability of the elbow with stressing of the medial and
lateral collateral ligamentous complexes.  

*       *       *

Examination of the MRI scan of the right elbow shows a complete
biceps tendon rupture with evidence of retraction of the biceps 
tendon.

It is my assessment Mr. Shempert continues to have the right elbow
pain and dysfunction secondary to a distal biceps tendon rupture.  He
is now approximately four months out from injury.

Today I discussed treatment options with Mr. Shempert, and I believe
that surgical repair of his ruptured right elbow biceps tendon is 
warranted.  At this point in time, however, the biceps tendon has 
probably retracted and there is a significant amount of myostatic 
contracture of the biceps muscle that repair with an achilles tendon
allograft will probably be required.
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Mr. Shempert is in agreement with this treatment plan and will be 
scheduled in the near future for outpatient surgery at the Arkansas 
Specialty Orthopaedics Surgery Center. 

At this time, Mr. Shempert may return to his current work related 
activities, avoiding lifting, grasping and repetitive activities with the
right upper extremity.  If these work modifications are not available
to him, then he should remain off work. (CX #1, p. 25-27).

On December 23, 2008, the claimant underwent secondary repair of the biceps tendon, right

elbow, with Achilles tendon allograft under the care of Dr. Frazier. (CX #1, p. 28-29).  The

claimant was seen in follow-up by Dr. Frazier on January 5, 2009; February 2, 2009; and March

16, 2009.  The March 16, 2009, report reflects, in pertinent part:

Mr. Shempert returned today approximately 12 weeks following 
secondary repair of the biceps tendon of the right elbow with achilles
tendon allograft.  Mr. Shempert has no complaints today regarding 
pain.  His main complaint today is weakness in the right upper extremity.

*       *       *

Today I recommended to Mr. Shempert that he discontinue the dynamic 
elbow flection splint.  He will begin outpatient therapy in Blytheville
with progressive resistance exercises to strengthen the right upper
extremity. 

Mr. Shempert may return to work at light duty with no lifting, grasping 
or repetitive activities with the right hand.  If these work modifications
are not available to him then he should remain off work.  (CX #1, p. 34).

When seen in follow up on April 27, 2009, Dr. Frazier reported of the claimant:

.      .     .   Mr. Shempert’s main complaint today is some pain over the
anterior elbow.  He has also noted some occasional burning pain over
the anterolateral aspect of the forearm.  His symptoms began after he 
started his therapy program.  

Examination of the right elbow shows the anterior and posterior lateral
surgical incisions are well healed and nontender.   .      .    The biceps 
tendon repair appears clinically intact.
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Today I recommended to Mr. Shempert that he continue taking 
ibuprofen 600-800 mg p.o.  t.o.d. and continue his outpatient therapy
program with progressive resistence exercises and strengthening of 
the right upper extremity.  He will continue his current light duty work-
related activities, limiting his lifting to equal to or less than 5 lbs.

Mr. Shempert will return to see me in approximately 2 months for
follow up of his right elbow biceps tendon repair, at which time I 
anticipate he will have reached maximum medical improvement and 
will be released to unrestricted activities. (CX. #1, p. 36).

The medical reflects that the claimant was again seen by Dr. Frazier on June 22, 2009.  

The office note of the afore visit reflects, in pertinent part:

Mr. Shempert returned today approximately 6 months following biceps
tendon repair of the right elbow with an achilles tendon allograft.  Mr. 
Shempert’s main complaint today is weakness in his right upper extremity.
He is having little or no pain.

*       *       *

Today I recommended to Mr. Shempert that he continue his home 
exercise program, including progressive resistance exercises.

I have recommended to Mr. Shempert that he undergo a functional 
capacity evaluation in order to allow us to make further recommendations
in regards to his work activities.  We will send a separate report after
the functional capacity evaluation has been completed with 
recommendations in regard to work activities.   I have asked Mr. 
Shempert to return to see me in 3 months for follow up of his right 
elbow biceps tendon repair. (CX #1, p. 38). 

The claimant was seen by Dr. Frazier on July 10, 2009, following the June 29, 2009, FCE.  The 

July 10, 2009, office note reflects:  

It is my opinion Mr. Shempert could return to work classified as 
heavy, with lifting up to 70 lbs. occasionally, and 30-40 lbs. on a
regular basis.  There are no restrictions in regard to climbing, bending,
stooping, etc.

Mr. Shempert did show satisfactory effort on the functional capacity
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evaluation.  (CX. #1, p. 40).

The claimant was not again seen by Dr. Frazier until October 78, 2009.  The office note 

relative to the afore visit reflects, in pertinent part:

Mr. Shempert returned today for follow up of his right elbow biceps
tendon repair.  He is now approximately 10 months post op.  He has
noted a 1 week history of “hurting all over”.  He has noted tingling in
the right long and ring fingers.  His symptoms began approximately 1
week ago, at the first part of last week.  He denies any history of injury.
He was pulling on a pallet jack and thinks this may have caused some 
of his symptoms.  He describes burning pain in his right upper extremity
which is constant.  He has been taking Tylenol and applying ice and heat
to his right upper extremity without significant improvement.

Examination of the right upper extremity shows no obvious swelling or 
deformity.  There is no fluctuance, erythema or drainage from the surgical
incisions.  The biceps tendon repair appears clinically intact.  There is 
diffuse tenderness to palpation about the right arm, elbow and forearm.
Tinel’s sign is negative over the ulnar nerve at the cubital tunnel and 
cubital groove.  Tinel’s sign is negative over the lateral antebrachial 
cutaneous nerve of the forearm.  Anterior interosseous nerve function is
intact.  

*       *       *

Mr. Shempert has right upper extremity pain, the etiology of which is not
clear.

Today I recommended to Mr. Shempert that we further evaluate his 
right upper extremity with triple phase bone scanning to rule out an 
arthritic process or possible complex regional pain syndrome, or reflex
sympathetic dystrophy.  I have recommended MRI scanning of the 
right elbow to assess the biceps tendon repair.

Mr. Shempert may return to work, but I have recommended he limit 
his weightlifting to equal to or less than 5 lbs. of the right hand.  I
have also recommended he avoid pulling, pushing or twisting with 
the right hand.  If these work modifications are not available to him,
then he should remain off work.   (CX. #1, p. 41-42).

The medical in the record reflects that the claimant was next seen by Dr. Frazier on October 19,
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2009.  The office note relative to the afore visit reflects:

Mr. Shembert returned today for follow up of his right upper 
extremity complaints.  Mr. Shempert continues to complain of 
weakness and pain in his right upper extremity.  He has also 
noted some occasional numbness in the index, long and ring
fingers.  He has noted no nocturnal symptoms of pain or 
numbness.

Mr. Shempert has been evaluated by triple phase bone scanning
which has proven normal.  MRI scanning of the right elbow has
shown the biceps tendon repair to be clinically intact.

I have recommended to Mr. Shempert that he undergo electro-
diagnostic testing of the right upper extremity to rule out a 
peripheral nerve injury or neuropathy, or possibly a compression
neuropathy, as the etiology of his upper extremity complaints.  I
have encouraged him to continue strengthening.  He will continue
his current work activities.  We will contact him with the results
of the electrodiagnostic testing and make further treatment 
recommendations at that time. (CX #1, p. 43).

The claimant was next seen by Dr. Frazier on November 4, 2009.  The office note relative

the afore visit reflects that the claimant had been evaluated by Dr. Reginald J. Rutherford with

electrodiagnostic testing of the right upper extremity demonstrating mild right carpal tunnel

syndrome.  Treatment options were discussed with the claimant, to include a right carpal tunnel

injection.  The claimant was also fitted with a volar splint, to be worn full time for three weeks. 

The November 4, 2009, office note concludes:

I have recommended to Mr. Shempert that he continue light duty
for the next 2-3 weeks, then return to work without restrictions. 
He will continue right upper extremity strengthening exercises after
he discontinues the wrist splint.

Mr. Shempert will return to see me if he has any further problems or
concerns regarding his right upper extremity, and otherwise will return
on a p.r.n. basis. (CX. #1, p. 45).
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The claimant returned to Dr. Frazier on November 23, 2009.  The office note of the afore 

visit reflects, in pertinent part:

Mr. Shempert returned today for follow up of his right elbow biceps 
tendon repair.  Mr. Shempert reports continued burning pain in the 
proximal forearm, lateral arm, and into his shoulder and neck.  His 
pain is also into the area of the anterior arm and elbow and is 
exacerbated even by light lifting.  He has been taking some ibuprofen 
at nighttime, which he describes as helpful.

*       *       *

Mr. Shempert’s symptoms appear consistent with nerve type pain,
although I am unable to localize the particular nerve.  This may be 
a totally unrelated abnormality, possibly in the cervical spine.  I 
have recommended a trial of Lyrica.  If not significantly improved
within the next 2-3 weeks, I would recommend Mr. Shempert be 
further evaluated by Dr. Reginald Rutherford.

Mr. Shempert will continue his current work related activities and 
continue strengthening exercises.  He will return to see me if I can
be of any further assistance in his care, and otherwise will return on
a p.r.n. basis.  I have recommended Mr. Shempert remain at light 
duty until his response to the Lyrica has been determined or his 
evaluation by Dr. Rutherford has been completed.  

Mr. Shempert has previously been assigned a 5% permanent 
impairment to the right upper extremity in regards to his biceps 
tendon rupture and surgery.  At this point, I do not see any need to
modify this impairment rating. (CX #1, p. 47-48).

A December 9, 2009, clinic note of Dr. Reginald J. Rutherford relative to the claimant reflects:

Mr. Shenmpert was seen in follow up at the request of Dr. Frazier.
He has developed neck and shoulder pain.  Symptoms are accentuated
by neck movement.  Neurological examination reveals normal motor,
reflex and sensory function in both upper extremities.  He is now fully
recovered from his biceps and tendon repair.  Prior electrodiagnostic
testing revealed evidence for mild carpal tunnel syndrome which was
considered without clinical significance.  He requires MRI study of the
cervical spine for present complaints to be further evaluated.  This will
be scheduled with clinical follow up on the date of imaging. (CX #1, p. 49).
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On March 22, 2010, the claimant returned to Dr. Yao.   The clinic note relative to the 

afore visit reflect, in pertinent part:

3-22-10 visit: Right AC of wrist pain.  The pain is the same as he
had prior to surgery.  The pain never went away after surgery.  Pain
increases a lot when lifting, pulling, pushing, operating crank to dolly
up a trailer’s landing gear.  RTW 8/17/09, worked 5-6 wks, had a lot
of pain prox R forearm.  He employer sent him home and he has not
worked since then.  7/09 had a FCE.  His surgeon Dr. Frazier did a
MRI of the elbow 11/09 and the repair looked fine.  He was told that
things had healed maximally.  But, pt says that the pain is distal to 
repair area.  Has had numbness intermittently R long & ring fingers
since the surgery.  NCS 11/09 showed mild CTS.  CT steroid 
injection did not help, had severe pain x 2 wks after injection. 
Cervical spine MRI 12/09 showed a small bulging disc on the right
side, ordered by Dr. Rutherford

*       *       *

ASSESSMENT
Distal right biceps rupture with proximal retraction
Right volar foreman strain, improving
R median nerve irritation at the elbow level.   This may be the 
cause of the forearm Sx and ring-long finger tingling.
PLAN

.      .     .     .    3/22/10: Suggest injecting the R median 
nerve at the elbow where there is the positive Tinel’s and
compression tests to see if all or part of his Sx resolve.
That will help to determine if the nerve is the cause of his 
Sx.  It will also help determine if there may be multiple 
causes of his Sx (ie nerve and muscle).

discussion regarding the diagnostic findings
PROCEDURE PERFORMED
injection
 R median nerve at the elbow in the area of positive Tinel’s 

and compression tests.  The pt was able to lift using his 
right arm without any of his usual forearm pain after the 
injection.  This suggests that median nerve irritation may 
be a contributor of the Sx.  There was numbness in the R
hand in the median nerve distribution after the injection 
helping to confirm that the medication was administered
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around the median nerve.

*       *       *

FOLLOW-UP: to be re-examined : in 1.5 week(s) for: Consider 
surgery for median nerve decompression at the elbow.  (CX #1, p. 50-52).

The claimant was again seen by Dr. Yao on April 5, 2010.  The clinic note relative to the afore 

visit reflects, in pertinent part:

4/5/10: Advise exploration and decompression of the median 
nerve at the proximal R forearm in the area of Tinel’s and where 
Sx resolved x 2 days after local injection.  The dissection can 
begin proximal to that area in order to localize the brachial 
artery and median nerve where it is presumably normal.  The 
dissection can then be carried distally into the area of origin 
of the symptoms.  The pt wold like to proceed with surgery 
since his Sx have not improved with time and nonsurgical 
treatment.  (CX #1, p.55). 

On April 14, 2010, the claimant underwent surgery under the care of Dr. Yao, in the form of a

decompress of the right median nerve beginning proximal to the elbow and extending into the

forearm. (CX #2, p. 4-5).  The claimant was seen in follow up by Dr. Yao through June 18, 2010. 

The clinic note of the last visit reflected in the medical evidence reflect:

6-18-10 visit: Right arm improving, stronger.  He would like to
RTW RD, will be lifting 100 pounds or more.  Currently on TD
because no LD available.  The preop pain in the R forearm is 
resolved.  No further pain with lifting.  Still some soreness at the 
surgical site. (CX #2, p. 12).

The claimant was discharged to full duty work by Dr. Yao at the conclusion of the June 18, 2010,

visit. (CX #2, p. 14).

Responsive to a April 27, 2010, inquiry from the claimant’s attorney Dr. Yao relayed in a

May 3, 2010, correspondence:
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According to Mr. Shempert’s history, his surgeon, Dr. Frazier, 
reviewed a 11/09 right elbow MRI.  He was told by Dr. Frazier
that the distal right biceps repair looked fine and that it had 
healed maximally.  So, 11/09 can be considered as a point of 
MMI following the 12/23/08 distal right biceps tendon repair.

Mr. Shempert returned to work on 8/17/09 after being released 
by Dr. Frazier.  He experienced proximal right forearm pain after
returning to work.  His employer sent him home after he worked
5-6 weeks and he has not worked since then.  He can be considered 
to have been partially disabled since that time.  He was not totally
disabled because he could have been working if light duty had 
been available.  His disability is temporary because I anticipate that
he will return to work after he heals from the 4/14/10 right median
nerve decompression at the elbow and proximal forearm. 
(CX #1,p. 57).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of medical reports and other documentary evidence, application

of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed between the parties on Jul 1, 2008, when the

claimant earned wages sufficient to entitle him weekly compensation benefits of $522.00/$392.00,

for temporary total/permanent partial disability.

3. On July 1, 2008, the claimant sustained an injury to his right upper extremity in 

the form of a distal biceps tendon rupture and median nerve irritation at the elbow level arising

out of and in the course of his employment.

4. In addition to prior periods of total incapacitation, the claimant was temporarily 

totally disabled for the period December 11, 2009, and continuing through June 18, 2010.
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5. Medical treatment rendered to the claimant under the care of Dr. G. Thomas 

Frazier, to include referrals therefrom, as well as medical treatment under the are of Dr. Joseph

Yao, was reasonably necessary in connection with the treatment of the claimant’s July 1, 2008,

compensable injury.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the July 1, 2008, compensable injury of the claimant.

7. The respondent has controverted the claimant’s entitlement to temporary total 

disability and medical benefits subsequent to December 11, 2009.

CONCLUSIONS

The claimant asserts entitlement to additional workers’ compensation benefits attributable

to the July 1, 2008, compensable injury sustain.  Specifically, the claimant maintains that he is

entitled to the payment of temporary total disability for the period December 11, 2009 through

June 18, 2010, and medical treatment subsequent to December 1, 2009.  Respondent disputes the

compensability of any claims associated with carpal tunnel syndrome or a neck complaint.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Medical Treatment

Neither the compensability or the mechanics of the claimant’s July 1, 2008, is disputed. 

The claimant.  The claimant credibly described the mechanics of his July 1, 2008, injury and the

subsequent onset of symptoms.  The claimant reported the injury to appropriate supervisory

personnel and was directed to respondent designate medical providers, beginning with Dr. Ronald
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Smith.

Dr. Smith referred the claimant to Dr. Joseph Yao, a Blytheville orthopedic surgeon.  The

claimant was subsequently directed by respondent to Memphis Orthopaedic Group, where he

came under the care of Dr. Arsen Manugian and Dr. Christian Fahey, who recommended against

surgical repair of the claimant’s diagnosed distal biceps tendon rupture and brachial radial tear of

the elbow.  The claimant ultimately received a change of physician to Dr. G. Thomas Frazier, a

Little Rock orthopedic surgeon, for treatment of the July 1, 2008, compensable injury.  

The claimant under surgical repair of the right ruptured biceps tendon under the care of

Dr. Frazier on December 23, 2008.  The evidence discloses that the claimant received substantial

relief of symptoms following the December 23, 2008, surgery, his symptoms did not completely

abate.  The claimant was released to restricted duty by Dr. Frazier on July 10, 2009, following a

satisfactory functional capacity evaluation.  The claimant returned to Dr. Frazier on October 7,

2009, with complaints of pain in his right upper extremity and the area of the right biceps tendon

repair.

The claimant was again placed on restricted duties by Dr. Frazier following the October 7,

2009, visit, while further diagnostic testing was recommended and performed.  Dr. Frazier

referred the claimant to Dr. Rutherford, who performed electrodiagnostic testing in an effort to

determine the etiology of the claimant’s upper extremity complaints.  Dr. Rutherford ultimately

recommended that the claimant undergo a cervical MRI .  Specifically, Dr. Rutherford relayed in a

December 9, 2009, clinic note of the claimant, “he requires MRI study of the cervical spine for

present complaints to be further evaluated”. Respondent declined to authorize same.  The

claimant filed the afore with his health care carrier.
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The claimant returned to the care of Dr. Yao, who diagnosed the continuing complaint as

a right median nerve irritation at the elbow level and performed surgery on April 14, 2010.  The

received relief from his symptoms following the surgery and was later released to regular duties

on June 18, 2010.

Respondents are mandated to promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitute reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services are

reasonably necessary by a preponderance of the evidence.  The afore services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  A claimant does not have to support a continued need for medical treatment with

objective findings.  Chamber Door Industries, Inv. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997).

In the instant claim, the evidence preponderates that when the claimant returned to Dr.

Frazier at the time of his October 7, 2009, follow up, he relayed complaints of “hurting all over”

for a week, along with tingling in the right long and ring fingers.  There is no history of a

subsequent injury by the claimant, but rather one of the claimant performing his regular job duties
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of pulling on a pallet jack. The symptoms were such that Dr. Frazier deemed further diagnostic

studies warranted.  The claimant was referred to Dr. Rutherford by Dr. Frazier for further studies. 

The studies performed by Dr. Rutherford, which included a cervical MRI and electrodiagnostic

testing yielded findings of a bulging disc and mild right carpal tunnel syndrome, which were

consider without clinical significance.  Nevertheless, the testing was reasonably necessary in

connection with the treatment of the claimant’s compensable injury in light of the credible

symptoms relayed by the claimant.  Respondent controverted the claimant’s entitlement to

medical treatment subsequent to December 11, 2009, to included the subsequent surgery

performed by Dr. Yao on April 14, 2010.

Temporary Total Disability

Temporary total disability for unscheduled injuries is that period within the healing 

period in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30

Ark. App. 200, 785 S.W.2d 51 (1990).   The healing period has not ended so long as treatment is

administered for the healing and alleviation of the condition.  Breshears, supra.

In the instant claim, while the claimant was released to returned to his regular job duties as

of July 10, 2009, there were restrictions on his lifting activities.  The credible testimony of the

claimant reflects that he continued to experience symptoms of pain in the right upper extremity

following his return to work in July 2009.  The claimant received active medical treatment in

connection with the compensable injury subsequent to October 10, 2009.  On December 11,
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2009, the claimant was removed from work by respondent.  At the time of the afore, the evidence

preponderates that the claimant was within his healing period.  The claimant’s healing period did

not end until he recovered from the April 14, 2010, surgery, and he was released to return to

work on June 18, 2010.  Respondent controverted the clamant’s entitlement to temporary total

disability benefits subsequent to December 11, 2009.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits for the period beginning December 11, 2009, and continuing through June 18, 2010, at

the weekly compensation benefit rate of $522.00.  Said sums accrued shall be paid in lump

without discount.  Respondent may claim credit for unemployment compensation benefits,

pursuant to Ark. Code Ann. §11-9-506 (b).

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses in connection with the treatment of the claimant’s

compensable injury of July 1, 2008, to include medical related milage, pursuant to Ark. Code

Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
ANDREW L. BLOOD
Administrative Law Judge 
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