
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F809686

RAYMOND SEAY CLAIMANT

ALLEN CANNING COMPANY, SELF INSURED RESPONDENT
                                                       

OPINION FILED FEBRUARY 22, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by ALAN LANE, Attorney, Fayetteville,
Arkansas.

Respondent represented by CONSTANCE CLARK, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 30,

2009, in Springdale, Arkansas. The evidentiary deposition of

Rolando Medina was taken on July 21, 2009, and was admitted as

Respondent’s Exhibit No. 3.

A Pre-Hearing Order was entered in this case on May 4, 2009.

This Pre-Hearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time. Immediately prior to the hearing, the claimant

requested an amendment of the second issue to reflect that he was

seeking temporary total disability benefits from May 10, 2008 until

a date yet to be determined.  A copy of this Pre-Hearing Order,

with that amendment noted thereon, was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On May 9, 2008, the relationship of employee-self insured

employer existed between the parties.

2. The appropriate weekly compensation rates are $327.00 for

total disability and $245.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his left shoulder on May 9, 2008.

2. The claimant’s entitlement to medical services, temporary

total disability benefits from May 10, 2008 through a

date yet to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:
  
“Claimant contends that he sustained an injury
and/or aggravation while in the scope and
course of his employment to his left shoulder
on 5/9/08. Claim has been controverted and no
medical benefits paid.  Claimant has remained
off work since the date of the accident under
doctor’s care. Respondents have paid no
temporary total disability benefits and will
not authorize medical expense that the
claimant and his doctors feel is reasonable
and necessary.  The claimant continues to
experience pain in his left shoulder. The
claimant is entitled to a controverted
attorney’s fee.”   
 

In regard to these issues, respondent contends:

“The respondent contends that the claimant did
not sustain a compensable accidental injury to
his left shoulder on May 9, 2008 or on any
other date.  The respondent contends that when
asked about a problem he appeared to be having
with his shoulder, the claimant reported to
his co-workers that his left shoulder problem



Seay-F809686 -3-

pre-existed his employment for Allens. The
respondent further contends that the claimant
cannot prove that he sustained a compensable
injury within a reasonable degree of medical
certainty. To the extent that the claimant may
contend that he injured or aggravated his
shoulder driving a combine, the respondent
contends that the claimant cannot prove that
his alleged injury was caused by a specific
incident identifiable by time and place of
occurrence, nor can he show that the alleged
injury was caused by rapid repetitive motion.
Alternatively, in the event that the
Commission determines that the claimant
sustained a compensable accidental injury, the
respondent contends that the claimant has no
medical evidence to show that he was
temporarily totally disabled from working as a
result of his shoulder injury. The claimant
continued working for Allens from May 9, 2008
until June 26, 2008, when he was terminated
for failing to show up for work. But for the
claimant’s termination for reasons unrelated
to any shoulder difficulties he may have been
experiencing, the claimant would have
continued working for Allens.  Allens also
contends, alternatively, that in the event the
Commission finds that the claimant sustained a
compensable injury, the respondent is entitled
to a credit pursuant to Ark. Code Ann. §11-9-
411 for Social Security disability benefits
received by the claimant.”

 DISCUSSION

  The central issue in this claim is the question of whether

the claimant sustained a compensable injury to his left shoulder on

May 9, 2008.  The burden rests upon the claimant to prove all of

the elements necessary to establish this alleged compensable

injury.     

The claimant must first satisfy the statutory requirements for

a “compensable injury”, as set out in Ark. Code Ann. §11-9-

102(4)(D).  This subsection requires that the claimant prove by

medical evidence the actual existence of the physical injury or
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damage that he alleges to be compensable. Further, the claimant

must prove that the actual existence of this physical injury or

damage is supported by “objective findings” as that term is defined

by Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence clearly

“establishes” the actual existence of physical injury or damage to

the claimant’s left shoulder. According to Dr. Nihat Gurkan, an

orthopaedic surgeon, the claimant has a multi-focal tear of the

rotator cuff. Further, the actual existence of this physical injury

or damage is supported by purely objective findings, which have

been noted on an MRI study of the claimant’s left shoulder.

Therefore, the claimant has satisfied the statutory requirements

for a “compensable injury” that are set out in Ark. Code Ann. §11-

9-102(4)(D).

The claimant must next prove that this rotator cuff tear

satisfies the definitional requirements for a “compensable injury”

that are contained in Ark. Code Ann. §11-9-102(4)(A).  It would

appear that the claimant is alleging that his shoulder injury

occurred as the result of specific incident on May 9, 2008.  Thus,

the applicable definitional requirements would be found in Ark.

Code Ann. §11-9-102(4)(A)(i). However, it could be conceivable that

the claimant is making a claim for a non-specific or cumulative

trauma injury to his left shoulder that manifested itself on or

about May 9, 2008. In that event, the applicable definitional

requirements would be found in Ark. Code Ann. §11-9-

102(4)(A)(ii)(a).
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One requirement that is common to both of these subsections is

that the injury must “arise out of and occur in the course of the

employment”. In order to satisfy this requirement, the claimant

must prove by the greater weight of the credible evidence the

likely or probable existence of a causal relationship between the

physical injury or damage to his shoulder and his employment with

this respondent. However, he need not prove the existence of this

causal relationship to an absolute certainty. All that is necessary

is that he prove by the greater weight of the credible evidence

that the existence of such a relationship is likely or probable.

For injuries falling under Ark. Code Ann. §11-9-102(4)(A)(i), the

employment-related cause must be a specific incident.  For injuries

falling under Ark. Code Ann. §11-9-102(4)(A)(ii)(a), the

employment-related cause must involve rapid repetitive motion.  

In the present case, the claimant’s own testimony is the only

direct evidence that he has presented to prove this causal

relationship. Although the testimony of a party is never considered

uncontradicted, neither can it be arbitrarily disregarded.  If such

testimony is credible, it may be sufficient, in and of itself, to

prove any fact that it is legally competent to address.

Unquestionably, the existence of the required causal relationship

would be the fact that the claimant’s testimony would be legally

competent to address. 

According to the claimant’s testimony, he was initially

employed by the respondent on April 27, 2008.  He  had not

sustained any prior injuries or difficulties with his left
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shoulder. At approximately 11:30 p.m. to 12:00 a.m., on the night

of May 9, 2008, he was performing his assigned employment duties

that involved cleaning up the combine that he had been operating.

In order to perform these duties, he had to get under the combine.

While he was under the combine, he stood up and struck his left

shoulder on the hopper of the combine. He had an immediate pain in

his right shoulder that progressively worsened over the next couple

of days. This pain was in the form of a burning stabbing sensation,

“like somebody was stabbing me with a knife” or “trying to cut it

off”, whenever he moved his arm.  A co-employee, Raoul Medina, was

present and standing beside the combine, when the accident

occurred. The next morning, the claimant reported to one of the

respondent’s supervisory personnel, a Joe Calvo, that his shoulder

was hurting.  He continued to perform his regularly assigned

employment activities, which included operating or driving a

combine.  Whenever he entered or exited  the combine, he had to use

his left arm to assist him in climbing up and down the side of the

combine and to open and shut the door on the combine. He used his

left arm to steer the combine.  All of these activities increased

complaints. His difficulties finally worsened to the point that he

informed another supervisor, Rolando Medina, that his shoulder was

hurting worse and that he could no longer drive, because he did not

feel safe doing so.  Rolando Medina then offered to take him to

obtain medical treatment and did so later that same day. Although

he continued to work in the fields for another week, he did not

feel comfortable driving the combine with one hand.  He was
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eventually pulled off the combine and put in a truck to do ground

work.  During this time he continued to work with Raoul Medina.

After the bean picking was over, he returned to the respondent’s

facility in Siloam Springs and worked in the garage. While he was

in Texas, on the bean picking job, he also worked around Joe Calvo,

Michael Johnson, and some other guy named Charles.  He told each of

these individuals that he had “banged” his shoulder, that it was

hurting, and that he did not know what was wrong with it.  He kept

his arm in a sling, which he had been given at the hospital

emergency room in Texas, for a week or week and a half. 

The claimant also testified that, ultimately, he went and saw

his own doctor, Fay Butler (Ms. Butler is actually a nurse

practitioner).  Ms. Butler sent him for an MRI of his shoulder,

which revealed a partial tear of his rotator cuff. After learning

the nature or extent of his difficulties, he told Rolando Medina

about these difficulties and was advised by Mr. Medina that this

would be “taken care of” when he “became full time”.  He continued

to work for the respondent until the end of June or first of July,

2008, when he was fired. 

The claimant expressly denied that he ever told anyone that he

had had a previous injury to his left shoulder. The claimant

expressly testified that, when he was taken to the hospital by

Rolando Medina, that he told the emergency room personnel that he

had “banged” his shoulder, that he did not think anything about it

and continued to work, and subsequently, when he reached over to
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shut the door on his combine, his pain increased to the point that

it was “really more than I could deal with”.  

Joe Calvo testified that the claimant never told him of any

left shoulder injury cleaning under his combine.  In fact, the

claimant never informed him of any job-related injury to the left

shoulder. Mr. Calvo testified that the claimant did advise him,

while they were in Texas, that he could not go to work because his

shoulder was hurting. However, he never inquired of the claimant

how or why the claimant’s shoulder was hurting. Approximately two

weeks later the claimant advised Mr. Calvo that he had previously

injured his left shoulder in a car wreck in North Carolina.  

Reuben Medina testified that he was a field representative for

the respondent and was involved in a bean picking operation in

Texas in May of 2008. One day,  he observed the claimant riding

with another individual in a combine and holding his left arm.  He

then questioned the field supervisor (apparently, Rolando Medina)

about the situation, because only one person is supposed to ride in

each combine. He was advised that the claimant had “gotten hurt

driving the picker”.  He then stopped the combine and asked the

claimant how he had gotten hurt. The claimant informed him that he

had gotten hurt “steering the picker”.  He offered to take the

claimant for medical attention but the claimant declined stating:

“No, I’ll be fine. It’s an old injury I
sustained and I just aggravated it.”

It was Reuben Mendina’s testimony that the claimant never told him

anything about hitting his shoulder on the combine, while cleaning

it, or hurting his shoulder, while closing the door of the combine.
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Approximately a week after the conversation, he approached the

claimant and asked him how he was doing.  The  claimant responded,

“just fine.”  The combine or picker that was being operated by the

claimant had power steering and required no particular strength or

effort to operate.  

Rolando Medina testified that he was over the claimant “in the

bean field”. One day while they were picking in Texas, he noticed

the claimant holding his arm “in a funny position”.  The claimant

was standing by the side of a combine with his left arm up across

his chest and he was holding it with his right arm. He asked the

claimant what was the matter, and the claimant advised him that he

had an old injury to his left arm and that he must have aggravated

it by steering the combine as this is the only activity he had been

performing. He asked the claimant if he wanted medical treatment.

When the claimant replied in the affirmative, he took the claimant

to the emergency room of the local hospital. The claimant never

advised him that he had struck his shoulder or injured his shoulder

closing the cab of the combine. At the hospital emergency room a

sling was placed on the claimant’s left arm.  After a day or two,

the claimant took the sling off of his arm and returned to his

regular duties.  From that time until he was terminated, over a

month later, the claimant appeared to have no difficulties

performing his regular employment duties.

The medical evidence presented shows that the claimant was

initially seen at the Frio Regional Hospital on May 13, 2008. The
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history of the claimant’s left shoulder difficulties was recorded

in the physician’s report as follows:

“Closed the door to his combine 5 days ago and
a few minutes later he noted pain and
decreased range of motion of his left
shoulder.”

In the handwritten triage report the precipitating factor for the

claimant’s left shoulder pain is indicated as “physical exertion”.

There was also a notation that states:

“Working Thursday picking green beans, drives
a combine, pain.”

There is no mention made in any of the records from the Frio

Regional Hospital of the claimant striking his left shoulder or any

other significant stress or trauma to this portion of the

claimant’s body.

In the initial records of Wanda Fay Butler, dated June 4,

2008, the following history of the claimant’s left shoulder

complaints was recorded as follows:

“The second problem is that he complains of a
possible torn muscle. Two weeks ago he was
working and after that his arm started
hurting.”

Again, there is no mention of any blow to the claimant’s left

shoulder or any particular stress or trauma. None of the subsequent

reports or records of Ms. Butler contain any history of any

specific traumatic event as the cause of the claimant’s left

shoulder difficulties, particularly an event such as that described

by the claimant in his testimony.  
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On December 3, 2008,the claimant was seen by Dr. Kyle Mangels,

for evaluation of injuries he sustained in a motor vehicle accident

on August 13, 2008.  In this report, Dr. Mangels noted the

claimant’s left shoulder difficulties and stated:

“He feels like he ‘messed up’ his left
shoulder at work from April to July.”

However, again there is no mention of any particular causal or

precipitating event or activity, especially one as described by the

claimant in his testimony.  

In his initial report of June 3, 2009, Dr. Nihat Gurkan simply

recorded the history of the claimant’s left shoulder difficulties

as follows:

“This is a 34-year old disabled man who
sustained at work approximately a year ago a
left shoulder injury.”

However, no description is noted of any identifiable causal or

precipitating event or activity, particularly one such as that

described by the claimant in his testimony.  The subsequent records

of Dr. Gurkan are also silent in this regard.

After consideration of all the evidence presented, it is my

opinion that the claimant’s testimony is simply not sufficiently

credible to establish a likely or probable causal relationship

between his left shoulder difficulties and either a specific

employment-related incident, on or about May 9, 2008, or

employment activities, in general, for this respondent that would

involve rapid repetitive motion of the claimant’s left shoulder or

upper extremity. The claimant’s testimony is inconsistent with the

medical evidence, the testimony of the other  witnesses presented,
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and with his own actions. It is highly unlikely that all of the

various physicians would have neglected to note the occurrence of

the specific incident that was described by the claimant in his

testimony or the other non-specific activities he also mentioned.

The claimant’s difficulties with his left shoulder may well have

began while he was in Texas “picking beans” for this respondent,

and the claimant may sincerely believe that these left shoulder

difficulties must somehow be connected with his employment, these

factors are not sufficient, in and of themselves, to establish the

probable or likely existence of the necessary causal relationship.

As the claimant has failed to prove the likely or probable

existence of a causal relationship between his left shoulder

difficulties and any specific employment-related incident, on or

about May 9, 2008,  or any employment-related activities that

required rapid repetitive motion of this portion of his body, he

has failed to satisfy the necessary definitional requirement for a

“compensable injury”, as set out in either  Ark. Code Ann. §11-9-

102(4)(A) or §11-9-102(4)(A)(ii)(a). His failure to satisfy this

necessary requirement leaves me no alternative, but to deny and

dismiss this claim in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On May 9, 2008 , the relationship of employee-

self insured employer existed between the

parties.
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3.  On May 9, 2008, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $327.00 for total

disability and $245.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that

he sustained a compensable injury to his left

shoulder, on or about May 9, 2008.

Specifically, he has failed to prove that his

left shoulder difficulties represent an injury

that arose out of and occurred in the course

of his employment with the respondent. 

5. The respondent has denied the occurrence of

any compensable injury to his left shoulder

and have controverted this claim in its

entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                              MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
                                         


