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STATEMENT OF THE CASE

On January 12, 2010, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on October 26, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following six, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed among the parties on July 26,

2007.

3. Claimant’s average weekly wage of $1,128.42 entitles him to a temporary

total disability rate of $504.00 per week and a permanent partial disability

rate of $378.00 per week, which represents the maximum rates.

4. The allegation of injury made by the Claimant constitutes a gradual onset

injury or occupational disease.

5. Respondents have controverted the claim in its entirety.

6. Claimant has received short-term disability and group health insurance

benefits since July 26, 2007.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The first issue was amended to delete the alternative question of whether Claimant

sustained a compensable injury by specific incident.  This left the following to be litigated:

1. Whether Claimant sustained a compensable gradual onset injury or

occupational disease that culminated in disability on July 26, 2007.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

5. Whether Respondents are entitled to an offset.

Contentions
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The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he has experienced compensable injuries during the

course of his employment at ConAgra.  The Workers’ Compensation carrier

refused to cover his injuries.  The Claimant’s employee medical insurance

benefits withdrew payments for previously rendered medical services.

Respondents:

1. Respondents contend that Claimant did not sustain a compensable injury or

a compensable occupational disease while employed by Respondent and

resulting in disability on July 26, 2007.

2. Claimant’s allegations constitute a gradual onset occupational disease.

3. If Claimant has sustained a compensable injury, respondent is entitled to

credit for short-term disability and group insurance benefits paid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

SUMMARY OF EVIDENCE

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Respondents’ Exhibit 1, a compilation of

Claimant’s medical records, consisting of six index pages and 277 numbered pages

thereafter; Respondents’ Exhibit 2, leave and return-to-work forms, plus related

documentation, concerning Claimant, consisting of 69 numbered pages; Respondents’

Exhibit 3, documents pertaining to chemicals used by Respondent ConAgra Packaged

Foods (hereinafter “ConAgra”), consisting of 15 numbered pages; and Respondents’

Exhibit 4, the transcript of the deposition of Claimant taken December 4, 2008, consisting

of 69 numbered pages.

Testimony-Hearing

Terry Scribner.  In his testimony, Claimant stated that he is 51 years old.  He has

been trained as a welder, and has worked in other field, including pipefitting.  Among other

positions, he worked for Ideal Bread for 15 years.  There, he was exposed to flour dust and

worked with air compressors in “oil-filled air.”  As a result, he experienced headaches and

used an inhaler to clear his lungs after breathing lacquer.  Immediately prior to working at

Respondent ConAgra, Claimant worked for an employer in a large building in Kentucky.
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The building has a lot of dust and fumes in it, and he again developed migraines and had

to use an inhaler.  In 2002 or 2003, he went to work for ConAgra.  As he did for previous

employers, he performed electrical, welding and plumbing jobs there.  He did maintenance

on lines that prepared heat-and-eat dinners.  Claimant stated that he worked there seven

days a week–12 to 16 hours a day Monday to Saturday, and fewer hours on Sunday–and

characterized it as the best job he ever held.

When asked about his alleged injuries, he testified that in 2000 (when he apparently

meant to state 2002), he had his “first attack.”  He described these as incidents in which

his lungs would fill with fluid, and he would be unable to breathe.  Claimant stated that

these attacks resulted in four hospitalizations over the years.  His fourth attack, which

occurred in 2007, was so severe that he went into a coma for seven to nine days, his

kidneys shut down, and he went into cardiac arrest.  When asked if he suspected that his

condition was due to something at ConAgra, he stated:

The first three times I thought it was just me getting older.  I thought I was
basically just facing things in my life that I had never faced.  I didn’t know.
I had no idea.  All I know is I had tried everything in the world to dry my
sinuses because I was constantly draining and I could not dry up.

As to whether he ever told ConAgra that working there was making him sick, he testified:

“No, because I never really–I never really thought it.  I never–I never–well, I’ve never been

sick so I’ve never had no problems.  I never knew.”  When asked whether he had been

treated for similar problems before, Claimant responded:

Yeah, for sinuses and migraines, yes, sir, because I’ve had to spray laquer
in flour bins at Ideal Baking Company with a manhole that was the only
ventilation I had.  Because back in the ‘80's we didn’t have safety issues.
This was before it all come about.  I’d go in 460 degree ovens and work
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and–until I couldn’t take it no more and then I’d have to come out  and sit
down.

Regarding what finally led him to think that something at ConAgra was affecting him, he

testified:

I don’t know, unless it was when I was working after hours after everybody
would go home.  And when we were spraying chemicals around where I had
to work.  That’s the only thing I can–I assume, because I–I’m just like they
are.  I’m lost, too, because I don’t know.  All I know is there was a numerous
[sic] of times that I would have to work trying to get things finished before
day shift come in because that way they didn’t have to be broke down, and
it would be ready for them to go.  I know–I know our sanitation crew was
pushed for time . . . But time pull-outs would pull someone that would be
watching over me to make sure I didn’t get hit with chemicals or something.
They would have to go through their duties, and there was [sic] times when
I would get hit with stuff.  But I don’t know.

Claimant added that he does not remember specifically what chemical he would have been

exposed to at ConAgra.  He attributes a non-cancerous tumor, which was removed from

his left leg, and a rapidly growing mole, to exposure to something at his job.  But he readily

admitted that he has no evidence to back up this belief.  His opinion that these conditions

are tied to his work is that he did not have them prior to going to work at ConAgra.

Claimant stated that he smoked for 30 years, but quit in 2008.  For many years, he

smoked two packs a day.  He admitted using marijuana and cocaine when he was young.

Claimant denied having lung problems as a result of working; he characterized them as

sinus problems.  His testimony was that he has not had any problems since he quit

working in 2007; but he admitted that he did not recall presenting with sinus problems and

coughing in November 2008.  He stated that he no longer has kidney or heart problems.

Claimant described having pain in his left leg–the location of the tumor, and his back, hips
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and left arm.  He admitted that his arm trouble is not work-related, but attributed his back

and hip problems to favoring his right leg.  Later, however, his stated that his back problem

also was not work-related.  As for his other symptoms, he stated that at ConAgra and at

previous jobs, he has experienced sinus and breathing problems, ear infections, tonsilitis,

and coughing.  However, these were more severe while he worked at ConAgra.  In 2007,

he developed pneumocystosis, frequently seen in AIDS patients.  But his AIDS test was

negative.  In addition to the above, Claimant stated that his shaking, “mind spinouts” and

memory problems (including stroke-like symptoms) are work-related.  At one point in his

testimony, Claimant alleged that all of his physical problems relate to the period that he

was employed at ConAgra.

Claimant’s testimony was that from 2003 to 2006, no doctor ever advised him to quit

his job.  His physicians did not know why he was having physical problems, and did not

tell him that they were due to work.  In discovery, he listed to Respondents three chemicals

he alleged exposed to at ConAgra:  Pristine QP-L, FT-2000, and WC-42.  But he admitted

that he does not know if he ever came in physical contact with or inhaled any of these.  He

is not aware of any other ConAgra employees who have experienced the problems he has;

but he attributed this to his being exposed while he was performing equipment

maintenance and the equipment was being cleaned, which occurred on the weekends

when the lines were shut down and other workers were not present.  He described getting

“hit” with spray at times that would be very slick and would make his skin burn and itch.

Also, he touched sprayed equipment that felt slick.  However, he did not recall how many

times this occurred, and again added that “I don’t know if that was the times that I would
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wind up in the hospital.  I don’t know.”  He never wore breathing protection there because

the monitors never alerted him to the dangerous level of a certain chemical.  While he

worked around fumes at times, he did not know their origin.  Moreover, he never felt

anything causing his lungs to burn.  Claimant was unable to recall any contact with a

chemical at the plant that preceded his July 2007 hospitalization.

While Claimant stated that he told ConAgra some time after July 27, 2007 that his

physical problems might be work-related, and that he was instructed to come in and fill out

workers’ compensation papers, his did not file a Form AR-C until April 4, 2008.  He

attributed this to being debilitated, and having to learn to walk and talk again.

Claimant was approved three to four months ago to receive Social Security disability

benefits.  He states that he has problems with his memory, and suffers from “mind

spinouts.”

Testimony-Deposition

Terry Scribner.  Claimant was deposed on December 4, 2008, and the transcript

thereof was admitted as Respondents’ Exhibit 4.  He testified that when he worked at Ideal

Baking, he did not have any physical problems.  However, he was hospitalized every year

that he worked at ConAgra.  In each instance, he had to seek treatment because his lungs

filled with fluid.  With respect to the tumor in his leg he stated that “we don’t know what

caused this, whether it was because of the chemical.”  He has suffered two strokes, but

the numbness he experienced is going away.

Concerning chemical exposure at ConAgra, Claimant stated, “I’ve never put my

hands in any chemical.”  He did not know if he had ever inhaled or touched WC-42,
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Pristine QP-L, or FT-2000–three chemicals he has represented in discovery that he was

exposed to.  Similarly, he was unsure if Dr. Moody ever told him that his physical problems

were due to his job at ConAgra.  He was trained on the use of safety equipment, including

gloves and respirators, at the plant.

Moreover, he was instructed to file a claim immediately if he sustained an injury on

the job.  Claimant stated that he did not file workers’ compensation claim until after the

2007 episode because he kept hoping that he would get well.  His health insurance paid

for his hospitalizations.  Even then, he waited for an extended period of time, April 4, 2008,

to file; although he had difficulty speaking after the hospitalization, the filing did not come

until some time after that.  Claimant stated that another reason he delay filing was that he

thought his physical condition was temporary, and he would be returning to work.  Despite

his alleged belief that he was harmed at ConAgra, his intention was to go back there.  He

used his private insurance and applied for short-term disability benefits, despite the fact

that he knew they were not to be used in connection with work-related injuries.  Although

personnel at ConAgra encouraged him to come in and fill out workers’ compensation

paperwork, he did not do so.

As for pre-existing conditions, Claimant stated that he began taking Hydrocodone

for sinus headaches as early as 1988 or 1989.  He had headaches at Ideal when he

“busted” flour lines, because the action would fill the air with flour and bother his sinuses.

He used an inhaler prior to going to work for ConAgra.  However, when he started work

there, he stated that he had no lung problems.

Records-Medical
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Claimant’s medical records, contained in Respondents’ Exhibit 1, reflect that he

complained on March 6, 1996 that his “mind [was] going out.”  They show frequent

complaints of sinus problems dating back to 2003, and headaches back to 2004.  He also

reported left hand tingling in 2004.  On November 1, 2004, he presented with chest pain

radiating down his neck and left arm.  Claimant also had chest tightness and a headache,

and stated that the lights seemed to be exceptionally bright.  Along with chronic

headaches, he was assessed as having hypertension; but tests ruled out a cardiac

infarction.  He has also complained of a clogged right ear since 2005.  In March of that

year, he described having pneumonia-like symptoms, but chest x-rays were negative.  The

next month, he presented with swollen tonsils.  By June 2005, he was still complaining of

headaches and wanted a prescription inhaler for his lung problems.  He has also

presented with fatigue, and has been treated for insomnia over the years.  Claimant was

diagnosed in January 2006 as having bronchitis, acute bronchiospasm, and aggravation

of chronic obstructive pulmonary disease, following an episode where he had wheezing,

chest tightness and hyperventilation.  His coughing and breathing problems, headaches,

fatigue and other complaints were described in frequent doctor visits.  But his chest x-rays

continued to be normal as well.

Claimant went to the emergency room on July 26, 2007, complaining of shortness

of breath.  He was diagnosed as having dyspnea-acute purulent bronchitis.  His coughing

produced blood-tinged sputum.  Ultimately, he suffered respiratory failure and was

admitted to the intensive care unit.  An I.V. was placed in his jugular vein, and he was

intubated and placed on a ventilator.  Dr. Norton Morgan on July 27, 2007 noted that
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Claimant gave a history of “[r]eactive airway disease, which the patient believes he has

had for 4 years, which he believes is due to working in a cooking plan, which seems to be

ConAgra.”  He was assessed by Dr. Noel Medel as having acute respiratory failure due

to reactive airway disease exacerbation, with the possibility of pneumocystis carinii

pneumonia, along with acute renal failure, problem due to combination of pre-renal and

acute tubular necrosis, and probable sepsis.  He was later found not to have

pneumocystis.  A bronchial washing test for malignancy was inconclusive.  Claimant gave

a history of smoking for 30 years.  Dr. Muhammed Khan on July 27, 2007 wrote that

Claimant had “severe respiratory distress due to possible reactive airway disease.”  He

was tested for human immune deficiency, but there was not a positive finding.  Claimant

was discharged on August 6, 2007.

The medical records after his left the hospital reflect that Claimant began to present

with tremors, difficulties with memory, and balance problems.  He was referred to a

neurologist.  A CT scan of his head on August 23, 2007 was normal.  On September 22,

2007, he went to the emergency room and was diagnosed as having strep throat.  He

returned to he hospital the next day because of worsening symptoms and the inability to

breathe properly.  In assessing him, Dr. Kundi Irfan gave the following history:

The patient is a 58-year-old gentleman with a history of chronic upper
respiratory infection including chronic sinusitis and reactive airway disease
for the past four years.  He was recently admitted to White River Medical
Center secondary to acute severe reactive airway disease and had to be
intubated for several days.  It appeared that that episode of reactive
airway disease was secondary to work exposure to plant flora.
Subsequent to that admission, the patient also developed a CVA and is
currently be[ing] followed by neurology.
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(Emphasis added)  It cannot be determined from the records how Dr. Irfan obtained this

history.  The history goes on to read:  “Currently not working secondary to occupational

plant flora.”  He was diagnosed upon discharge on September 24, 2007 as having, inter

alia, reactive airway disease and tobacco use disorder.

On November 2, 2007, Claimant reported that his breathing had improved.  At this

point, he had not worked at ConAgra for four months.  However, he still complained of

headaches and shaking.  One week later, he presented to Dr. Ron South with headaches,

loss of memory and balance, confusion, left-sided facial numbness, and a loud noise

“buzzing” in his ears.  Neuropsychological testing showed anxiety and depression, while

an MRI of the brain was normal.

Claimant presented to Dr. L.G. Moody on January 4, 2008 with left leg pain and

edema.  One week later, he reported continued sinus headaches.  An MRI on May 19,

2008 showed a large fatty mass in Claimant’s left thigh.  He saw Dr. Richard Nicholas on

May 30, 2008 at the University of Arkansas for Medical Sciences, and stated that he

developed the mass “after he was exposed to some chemicals at work.”  The mass was

surgically removed on June 2, 2008.  A lesion was removed from his abdomen as well.

The mass was found to be a hibernoma, while the tissue from the abdomen was a

seborheic keratosis–neither was malignant.  On September 19, 2008, Dr. Nicholas wrote

a note that reads in pertinent part:  “[Claimant] has continued concerns regarding his

exposure to toxic chemicals in the past.  I am unsure whether this is related to the tumor

mass in the left thigh.”

Records-Nonmedical
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Respondents’ Exhibit 2.  These are documents related to Claimant’s leave requests

and return to work slips at ConAgra.  They mostly relate to his sinus and bronchitis

problems and treatments.

Respondents’ Exhibit 3.  This exhibit contains records related to chemicals at the

ConAgra plant where Claimant worked.  Most importantly, it includes Material Safety Data

Sheets (MSDS) on the three chemicals Claimant alleged he was exposed to there.  The

MSDS for FT-2000 provides that prolonged or repeated exposure to the skin could cause

minor irritation, while inhaling it could result in irritation, coughing or sneezing.  The MSDS

for Pristine QP states that exposure to the skin could cause chemical burns; inhalation of

it in mist or vapor causes irritation, “including a burning taste, sneezing, coughing or

difficulty breathing.  People with asthma or other lung problems may be more affected.”

As for WC-42, its MSDS reads that both inhalation and skin contact “causes severe

chemical burns.”

ADJUDICATION

A. Compensability

Claimant has contended that he suffered compensable injuries while working for

Respondent ConAgra.  Respondents dispute this; but the parties have stipulated that the

allegations constitute either an occupational disease or a gradual onset injury.

Occupational disease.  In defining this cause of action, Ark. Code Ann. § 11-9-

601(e)(1)(A) (Repl. 2002) provides:

(A) “Occupational disease”, as used in this chapter, unless the context
otherwise requires, means any disease that results in disability or death and
arises out of and in the course of the occupation or employment of the
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employee or naturally follows or unavoidably results from an injury as that
term is defined in this chapter.

A causal connection between Claimant’s job and the disease must be established by a

preponderance of the evidence.  Id. § 11-9-601(e)(1)(B).  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___

S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

In setting parameters concerning such a claim, the statute further reads:

An employer shall not be liable for any compensation for an occupational
disease unless . . . [t]he disease is due to the nature of an employment in
which the hazards of the disease actually exist and are characteristic thereof
and peculiar to the trade, occupation, process, or employment and is actually
incurred in his or her employment.  This includes any disease due to or
attributable to exposure to or contact with any radioactive material by an
employee in the course of his or her employment[.]

Ark. Code Ann. § 11-9-601(g)(1)(A) (Repl. 2002).  An occupational disease is

characteristic of an occupation, process or employment where there is a recognizable link

between the nature of the job performed and an increased risk in contracting the

occupational disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675

S.W.2d 841 (1984).  Such diseases are generally gradual rather than sudden in onset.

Hancock v. Modern Indus. Laundry, 46 Ark. App. 186, 878 S.W.2d 416 (1994).

Gradual onset injury.  With respect to injuries that are gradual-onset in origin, Ark.

Code Ann. § 11-9-102(4)(A)(ii) & (a) (Repl. 2002) states:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
specific incident and is identifiable by time and place of occurrence, if the
injury is:
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(a) Caused by rapid repetitive motion. Carpal tunnel syndrome is specifically
categorized as a compensable injury falling within this definition;

(b) A back or neck injury which is not caused by a specific incident or which
is not identifiable by time and place of occurrence; or

(c) Hearing loss which is not caused by a specific incident or which is not
identifiable by time and place of occurrence[.]

In addition to rapid repetitive motion, a claimant seeking workers' compensation benefits

for a gradual-onset injury must prove that:  (1) the injury arose out of and in the course of

his or her employment; (2) the injury caused internal or external physical harm to the body

that required medical services or resulted in disability or death; and (3) the injury was the

major cause of the disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(A)(ii) &

(E)(ii) (Repl. 2002).  In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998), the Arkansas Supreme Court held that there is a two-part test for determining

whether an injury is caused by rapid repetitive motion:  (1) the tasks must be repetitive,

and (2) the repetitive motion must be rapid.  If the first element is not met, the second is

not reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412

(2002).  Moreover, “even repetitive tasks and rapid work, standing alone, do not satisfy the

definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.

Claimant in his prehearing filings did not set out a list of the injuries he claims he

sustained that are compensable.  In his hearing testimony, he attributed all of his physical

problems to his job at ConAgra.  Those problems include sinus issues, breathing

difficulties, kidney problems, mental confusion, tremors, growths on his abdomen and left

leg, and hip and back problems arising out of the surgery on that leg.
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The elements of a gradual-onset injury and an occupational disease overlap in that

Claimant, in order to prove that an injury or condition is compensable under either theory,

must prove a causal connection between that injury or condition and his employment.  This

he has failed to do.  With respect to his left leg and abdomen, even he admitted that he

does not know if the growths were the result of chemical exposure.  Dr. Nicholas, who

treated him for this, was similarly unsure.  I cannot make such a finding without resorting

to speculation and conjecture.  But such cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, the

alleged leg, abdomen, hip and back problems have not been shown to be compensable.

As for Claimant’s breathing issues, he admitted to having sinus problems and using

an inhaler prior to going to work at ConAgra.  He had worked around dust, fumes and flour

that affected his breathing.  Under the Arkansas Workers’ Compensation Act, the employer

takes the employee as the employer finds her, and employment circumstances that

aggravate pre-existing conditions are compensable.  Nashville Livestock Comm. v. Cox,

302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if

the employment aggravated, accelerated, or combined with the infirmity to produce the

disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App.

30, 917 S.W.2d 550 (1996).  But Claimant himself is unsure of any causal connection.  He

has cited chemical exposure as the source of his problems, but admitted that he is not sure

if he was exposed to any of the chemicals discussed above.  The basis for his own

suspicion seems to be his contention that these problems did not arise until he went to

work for ConAgra.  But his records show this not to be the case, and even establish that
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he has continued to present with similar problems well after leaving his employment there.

He was unable to cite any particular exposure preceding his hospitalization in 2007.  In the

course of that stay, he suffered, inter alia, respiratory and renal failure.

The only potential evidence tying that incident to his work is the statement by Dr.

Irfan:  “It appeared that that episode of reactive airway disease was secondary to work

exposure to plant flora.”  This is of questionable value, first and foremost, because it is

unclear from the context what the source of the statement is.  This cannot be found in the

contemporary records of the 2007 hospitalization.  Even assuming that it describes Dr.

Irfan’s opinion, I find that it is not worthy of credit.  In Cooper v. Textron, 2005 AWCC 31,

Claim No. F213354 (Full Commission Opinion filed February 14, 2005), the Commission

addressed the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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Irrespective of whether the words “[i]t appeared” suffice to constitute a statement “within

a reasonable degree of medical certainty,” the opinion, if it is such, is not borne out by the

evidence.  Claimant has never alleged, and no evidence has shown, that he inhaled “plant

flora” at ConAgra.  “Flora” is defined as “the plants of a specified region or time.”

WEBSTER’S NEW COLLEGE DICTIONARY 543 (2005).  Rather, he has argued that chemical

exposure is behind his problems–but again, even that has not been proven.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  Although Claimant has problems with his memory,

which affected his ability to recall things during his testimony, I find him to be a sincere,

honest individual.  But his belief, no matter how sincere, that his injuries/conditions are

compensable is not a substitute for credible evidence.  Graham v. Jenkins Engineering,

2004 AWCC 46, Claim No. F112391 (Full Commission Opinion filed March 12, 2004).  To

find in his favor, in light of the evidence, could only be the product of speculation and

conjecture.
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In sum, none of this problems have been shown to be causally related to his

maintenance job at ConAgra.  His claim must fail at the outset; it is unnecessary to address

the balance of the elements of gradual-onset injury and occupational disease.

B. Remaining Issues

Because I have found that Claimant has not proven that he sustained a

compensable injury, the remaining issues–whether Claimant is entitled to temporary total

disability benefits, reasonable and necessary medical treatment and a controverted

attorney’s fee, and whether Respondents are entitled to an offset–are moot and will not be

addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


