
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F504122

ESTATE OF TINA SWEENEY,
DECEASED EMPLOYEE CLAIMANT

SWEENEY ENTERPRISES, INCORPORATED,
EMPLOYER RESPONDENT NO. 1

LIBERTY MUTUAL INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 25, 2010

This case is submitted on stipulated facts and a documentary
record before ADMINISTRATIVE LAW JUDGE MARK CHURCHWELL in
Little Rock, Pulaski County, Arkansas.

The Estate of Tina Sweeney is represented by HONORABLE
GREGORY R. GILES, Attorney at Law, Texarkana, Arkansas.

Respondent No. 1 is represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 is represented by HONORABLE DAVID L. PAKE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This case comes on for a decision on stipulated facts

and documentary evidence.  The following proposed

stipulations were circulated to all attorneys of record and

to Mr. Jack Sweeney and Ms. Katie Rowland by letter dated

May 18, 2010, and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction for the limited purpose of
determining whether Tina M. Sweeney was an
employee of Sweeney Enterprises at the time of her
death on April 1, 2005.

2. The Estate of Tina Sweeney and Respondent No. 1
agree and contend that Ms. Sweeney was not an
employee of Respondent No. 1 at the time of her
death.
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3. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation on this
matter.

4. On information and belief of the parties, the only
minor child of Tina Sweeney at the time of her
death was Katie Rowland, who is now 18 years old,
who has received notice of these proceedings from
the Arkansas Workers’ Compensation Commission, and
who has elected not to pursue a claim for
dependency benefits at this time.

5. Jack Sweeney filed a claim for dependency benefits
with the Arkansas Workers’ Compensation Commission
as the surviving husband of Tina Sweeney, but Mr.
Sweeney has elected not to pursue a claim for
dependency benefits at this time after receiving
notice from the Arkansas Workers’ Compensation
Commission regarding these proceedings initiated
by the Estate of Tina Sweeney.
 

By agreement of the parties, the issue to be litigated

and resolved at the present time is whether Tina Sweeney was

an employee of Sweeney Enterprises, Incorporated, at the

time of her death on April 1, 2005.

The record consists solely of (1) the agreed

stipulations contained in my May 18, 2010, letter, and (2) 

a Table of Contents and 16 pages of exhibits that Mr. Giles

mailed to the Commission on May 3, 2010, and copied to

Attorney Michael Ryburn, Attorney David Pake, Mr. Jack

Sweeney, and Ms. Katie Rowland.  I have blue-backed to

designate as the record in this case the May 18, 2010,

letter that was circulated to the parties setting forth the

stipulations and the Table of Contents and 16 pages of

exhibits previously submitted by Mr. Giles to all parties.
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DISCUSSION

The sole issue before the Commission at the present

time is whether the decedent, Tina Sweeney, was an employee

of Sweeney Enterprises, Incorporated, at the time of her

death on April 1, 2005.  The Arkansas Workers’ Compensation

Commission has original jurisdiction to determine

employment.  Miller v. Enders, 2010 Ark. 92.

The Estate of Tina Sweeney offered the following

documentary evidence into the record.  An April 1, 2005,

police Incident Report prepared by Officer Preston Wayne

Glenn of the Pike County Sheriff’s Office regarding the

claimant’s death states:

On Friday, April 1, 2005, at approximately 5:51 pm,
complainant/victim Jack Sweeney called the Pike County
Sheriff’s Office and stated he and his wife were
trapped underneath a tractor, at Old Cowhide Cove Road. 
Before deputies arrived, bystanders had pulled Jack
Sweeney from beneath the tractor tire.  They were
attempting to free victim Tina Rowland as I approached
the scene.  Tina Rowland’s ankles were trapped beneath
the left rear tractor tire.  Jack Sweeney was lying on
his back, approximately five feet from the tractor
tire, when I arrived.  Deputy Jerry Laurent, Deputy
Rusty Bailey and I attempted to lift the tractor tire
off Tina Rowland, but, we were not successful.  Deputy
Rusty Bailey located a jack, at the rear of the
tractor, and placed it under the running board on the
left side of the vehicle.  Floyd Cox assisted me and
Deputy Jerry Laurent, in lifting the tire, while Deputy
Rusty Bailey repositioned the jack.  Tina Rowland was
freed after the tractor was raised enough to enable us
to move the tire.  Neither EMT Liz Quinney or I was
able to locate a pulse on Tina Rowland.  Paramedic Gary
Helms requested I attach an EKG monitor to Tina Rowland
to check for vital signs.  Paramedic Gary Helms
requested I turn the switch on.  He viewed the monitor
and then advised me to turn it off.  At that time, I
requested that Deputy Jerry Laurent turned [sic] the
tractor, which had been left running, off.  While he
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was being treated, Jack Sweeney repeatedly asked Deputy
Lisa Balch, who was positioned between him and Tina 
Rowland, the condition of his wife.  Jack Sweeney was
transported by Southwest Medical Transport Unit 9 to a
helicopter landing sight [sic] on Hwy 27 North.  I
requested the coroner be notified at 6:18 pm.  At
approximately 6:30 pm, I requested that Calhoun County
be contacted to deliver a death notification to Tina
Rowland’s parents.

When all medical personnel and first responders had
cleared the area, a crime scene was established.  The
tractor was facing northwest.  A “Bushhog” brand bush
hog was attached to the back of the tractor.  It was
near a tree that was, possibly, being used as a brace
or stop.  Marks, on the ground, indicate the jack was,
initially, positioned under the left rear of the
tractor. The jack pad left an indentation that was
deeper near the front.  It appears the tractor rolled
forward off the jack. This, apparently, caused the axle
bugle to force the tire over onto the victim.  Tina
Rowland was crushed between it and the ground. 
Evidence indicates that Tina Rowland was, likely, in a
squatting position, beside the tractor tire, possibly
so she could view where to line up the lug bolts.  From
the position of the victims, it is possible that Jack
Sweeney was standing behind her, guiding the tire, when
the jack slipped and the accident occurred.  None of
the tractor tires had braces or stop blocks in
position.

Jack Sweeney had a strong odor of an intoxicant
emitting from his person.  Deputy Rusty Bailey and
witness Floyd Cox both indicated they noticed the odor. 
Two wine bottles, and one liqueur bottle, were located
in a vehicle, registered to Jack Sweeney, at the scene.

     Wage and tax statements for Sweeney Enterprises,

Incorporated, offered into the record indicate that the

corporation in 2003 paid $16,708.42 to Justin L. Sweeney. 

In 2004, the corporation paid $1,750.00 to Justin L.

Sweeney.  In 2005, the corporation paid $440.00 to Jeremy

Speers and $1,540.00 to Tina Sweeney. 
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Notwithstanding the 2005 corporate report of $1,540.00

being paid to Tina Sweeney as an employee on a Form W-2, the

Estate of Tina Sweeney presented into evidence an Affidavit

of Tina Sweeney’s daughter, Ms. Katie Rowland, signed on

May 3, 2010.  Ms. Rowland’s Affidavit states in relevant

part:

     My name is Katie Rowland....My date of birth is
February 10, 1992 and I am currently 18 years of age. 
I am the daughter of Tina Sweeney, Deceased.

At the time of my mother’s death, I was living
with her, and her husband Jack Sweeney was living with
us.  I have never known my mother to work for Jack
Sweeney.  She was never employed by him or Sweeney
Enterprises, Inc.  He did give her money from time to
time for running errands as his wife.

I understand that if it was established that my
mother was an employee of Sweeney Enterprises at the
time of her death, then I would potentially be entitled
to workers’ compensation benefits if her death occurred
during the course and scope of her employment.  I have
no reason to believe that she was ever an employee of
Sweeney Enterprises, and it is not necessary for the
Workers’ Compensation Commission to make me a party to
this matter, or give me notice of the proceedings.

Likewise, the Estate of Tina Sweeney presented into

evidence an Affidavit of Tina Sweeney’s mother, Sondra

Swofford, also signed on May 3, 2010.  Ms. Swofford’s

Affidavit states in relevant part:

My name is Sondra Swofford....I am the mother of
Tina Sweeney, Deceased.  I have been a resident of
Hampton, Arkansas all my life.  Before her death, I
would speak with my daughter Tina almost every day.  On
more than one occasion, when I would see her or talk
with her on the phone, she told me that she did not
work for Jack Sweeney, Jr. or Sweeney Enterprises.  She
did say that occasionally he asked her to go with him
on trips with him [sic] in the company truck.  He would
ask her to ride with him on some of the trips.
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Because I have lived all my life, which included
Tina’s life, in Hampton, Arkansas, I would also see her
from time to time.  I never observed her conducting
business on behalf of Sweeney Enterprises.  I never
observed her driving or hauling on behalf of Sweeney
Enterprises.  To my knowledge, Tina Sweeney was never
an employee of Sweeney Enterprises, Inc.

After initially filing a claim for dependency benefits

with the Arkansas Workers’ Compensation Commission as the

surviving spouse of Tina Sweeney, Jack Sweeney has elected

not to participate further in these proceedings.      

After reviewing the conflicting evidence in the record,

I find that a preponderance of the credible evidence

establishes that Tina Sweeney was not an employee of Sweeney

Enterprises, Incorporated, when she died on April 1, 2005. 

In this regard, I am particularly persuaded by the

statements of Katie Rowland, and her grandmother, Sondra

Swofford, that Tina Sweeney was not employed by Sweeney

Enterprises, Incorporated.  In finding these Affidavit

statements credible, I note that these statements are 

adverse to Katie’s financial interest in any future claim

for workers’ compensation dependency benefits against

Liberty Mutual Insurance Company that she might pursue

related to her mother’s death.

In finding that Tina Sweeney was not an employee of

Sweeney Enterprises, I also note that Tina Sweeney’s

presence at the site where Jack Sweeney’s truck was parked

and where Mr. Sweeney was working on a tractor, appears

consistent with Sondra Swofford’s statement that Tina
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Sweeney did not work for Sweeney Enterprises, but did

accompany her husband on some of his trips.  I further note

that the only evidence of any service that Tina Sweeney may

have performed in 2005 in furtherance of the direct

interests of Sweeney Enterprises, was the police officer’s

conclusion that she may have been attempting to place nuts

on a tractor tire hub on the side of the road when she died

on April 1, 2005.  

The Arkansas Court of Appeals has previously affirmed a

Commission determination that a wife may actually perform

substantial services in furtherance of her husband’s

business out of a sense of familial responsibility without

becoming an employee of the business.  In Stewart v. Cosby-

Parsons Quarter Horse Ranch, 269 Ark. 866, 601 S.W.2d 590

(Ark. App. 1980), the wife of one of the business’ partners

kept the ranch’s books, hired new persons, cleaned stalls,

wrote out paychecks, and paid some bills.  Where there was

no evidence that the wife was being paid or working under a

contract of hire, the Court affirmed the Commission finding

that the wife was not an employee of her husband’s

partnership.  

In addition, if both the work of a family member and

payments to that family member are each gratuitous, no

contract of hire exists.  Hix State Acc. Ins. Fund, 34 Or.

App. 819 579 P.2d 896 (1978). 
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The present case is distinguishable from Stewart, of

course, in that in the present case Tina Sweeney is reported

to have received $1,540.00 from the accounts of Sweeney

Enterprises in 2005, the year she died.  Nevertheless, I

find that the 2005 payments to Tina Sweeney do not warrant a

finding that she was an employee of Sweeney Enterprises in

2005 because there is simply no evidence in the record to

indicate that the amount of money that Tina Sweeney received

from Sweeney Enterprises in 2005 bears any relationship to

the amount of actual services, if any, that she performed

that year for her husband’s corporation.  The only

indication in the record regarding the nature of Jack

Sweeney’s payments to his wife, Tina, is Ms. Rowland’s

recollection that Mr. Sweeney paid his wife for running

errands as his wife.  Likewise, there is no evidence in the

record that Jack Sweeney or Sweeney Enterprises had the

right to control, or exercised any control, over Tina

Sweeney’s actions.

The burden is on the claimant’s estate to show a causal

connection between Tina Sweeney’s injury and her possible

employment by Sweeney Enterprises, Incorporated.  Dixon v.

Salvation Army, 360 Ark. 309, 201 S.W.23d 386 (2005) Here,

Ms. Swofford’s Affidavit persuades me that any action that

Mrs. Sweeney took in 2005 which benefitted Sweeney

Enterprises was gratuitous out of familial responsibility to

her husband, and Ms. Rowland’s Affidavit persuades me that
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the money that Tina Sweeney received from her husband in

2005, including the $1,504.00 documented on a Sweeney

Enterprises W-2, was likewise gratuitous and paid out of

familial responsibility.  I find insufficient credible

evidence to the contrary on the record before me so as to

persuade me of the existence of either an express or an

implied contract of employment between Tina Sweeney and

Sweeney Enterprises, Incorporated, on April 1, 2005.  

Consequently, for all of the reasons discussed herein,

I find that Tina Sweeney was not an employee of Sweeney

Enterprises, Incorporated, on April 1, 2005.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction for the limited purpose of
determining whether Tina M. Sweeney was an
employee of Sweeney Enterprises at the time of her
death on April 1, 2005.

2. The Estate of Tina Sweeney and Respondent No. 1
agree and contend that Ms. Sweeney was not an
employee of Respondent No. 1 at the time of her
death.

3. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation on this
matter.

4. On information and belief of the parties, the only
minor child of Tina Sweeney at the time of her
death was Katie Rowland, who is now 18 years old,
who has received notice of these proceedings from
the Arkansas Workers’ Compensation Commission, and
who has elected not to pursue a claim for
dependency benefits at this time.

5. Jack Sweeney filed a claim for dependency benefits
with the Arkansas Workers’ Compensation Commission
as the surviving husband of Tina Sweeney, but Mr.
Sweeney has elected not to pursue a claim for
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dependency benefits at this time after receiving
notice from the Arkansas Workers’ Compensation
Commission regarding these proceedings initiated
by the Estate of Tina Sweeney.

6. The preponderance of the credible evidence
establishes that Tina Sweeney was not an employee
of Sweeney Enterprises, Incorporated, on April 1,
2005.

ORDER

Because I find that Tina Sweeney was not an employee of

Sweeney Enterprises, Incorporated, on April 1, 2005, this

claim before the Arkansas Workers’ Compensation Commission

is denied in its entirety and dismissed. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


